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1 H ifUAKL- ^MiALCU. , hereby certify that this 
co r^onVenJ is being deposited with the US PostaJ Service as 
express mail with mailing label number : t 

in an envelope addressed to Assistant Commissioner for Patents. 
Washington, D.C. 20231, on the date of my signature.-; •- 
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RECEIVED 

PROTEST UNDHR 37 CFR 1.291 

nB 14 2002 

Assistant Commissioner for Patents ^nolonv Center Oinri-^ 

-Washington, D.C. 20231V ■■ yy U " nie [2]Gg 

Attn: Director of Examining Group 3107 

Sir: • 

The undersigned hereby protests against the allowance of the above-identified patent . • 
application in light of the facts that the invention was in commercial use by the apphcant for 
more than 1 year before the filing date, and inventorship of the patent may be fraudulently • y 
misrepresented. 

As required under 37 CFR 1.291, the undersigned certifies that a copy of this 
correspondence, including all accompanying documents, is being deposited with the US Postal 
Service as first class mail in an envelope addressed to: 

L. Keith Stephens 

PO Box 52037 

Palo Alto, CA 94303-0746 

Mr. Stephens is listed by the Patent Office as applicant' s attorney or agent in the file wrappers 
related applications. 
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Concise Explanation of the Relevance of Submitted Exhibits 

A. Affidavit of Michael Smialek . • 

Statements of fact from'Michael Smialek, a former Andersen Consulting employee, ;. 
regarding the inventorship and first commercial use of the subject matter of the patent . 
application in question... .. : .. 

' Exhibit A substantiates commercial use of all the subject matter disclosed in me ; : . ; 

specification of said application more than one year before the filing date. Such 
commercial uses make the subject matter ineligible for patent therefore no claims , 
claiming the subject matter would be valid. Exhibit A also substantiates probable 
. • misrepresentation -of inventorship. It further substantiates that if such ^.■-■A',.^-'./ 
misrepresentation exists it is likely deliberate, therefore invalidating the application. 

Exhibit A refers to several current Andersen Consulting employees: William Stoddard, 
David Smith, Janet Simons, and John Hubbell. It is requested that the Examiner direct 
specific questions to these individuals as well as those named, as inventors on the 
application in question. The Examiner can get contact information for these, 
individuals by calling any of the following phone numbers: 800-777-0009, 847-714- 
6800, 630-377-3100. 

B. Affidavit of Michael Rubin . 

Statements of fact from Michael Rubin, a former Andersen Consulting employee, 
regarding the inventorship of the subject matter of the patent application in question. 
Exhibit B substantiates probable misrepresentation of inventorship. It further 
substantiates that if such misrepresentation exists it is likely deliberate, therefore 
invalidating the application. 

c Employee Performance Review from Andersen Consulting, documenting the 

performance and contributions of Michael Smialek as an employee of Andersen 
Consulting for the employment period 7/15/1995 - 1 1/30/1995. 
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This employee performance review covers part of Michael Smialek's participation on^. 
anj^ S OT.Co^ulting client engagement for General Ekctic wro^call 
FFC project! The review was created by Suzanne Pink, Michael Smialek's : -f 
supervising manager during the period. It was approved by Janet Simons, currently a..; ;,' 
Partner at Andersen Consulting. Janet Simons was the most senior Andersen.; \-Qv;, 
: Consulting employee with daily involvement on the GE FFC engagement. : 

Exhibit C demonstrates that Michael Smialek was the primary inventor ofthej'rules 
based expert system"' known internally at Andersen Consulting as ^eTutof;.^ ■ :);.£. 
exhibit also demonstrates that the Tutor was used commercially, on a for fee client ; v • 
engagement, more than one year before the filing date of the apphcation in o^esto. g 
Some of the relevant areas of the exhibit have been highlighted. 

Fmolovee Performance Review from Andersen Consulting, documenting the 
performance and contributions of Michael Smialek as an employee of Andersen 
Consulting for the employment period 12/1/1995-8/31/1996. 

This employee performance review covers part of Michael Smialek's activities from;' 
12/1/1995 through 8/31/1996. During the period of December 1995 through May 
1996, Michael Smialek was involved full-time on the GE FFC project mentioned 
above. From May 1996 through August 1996, Michael Smialek led an effort to : 
enhance, document, and package Andersen Consulting's business simulation; 
technologies for reuse on other client engagements. 

The review was created by Suzanne Pink, Michael Smialek's supervising manager 
during the period. It was approved by David Smith the project manager of the GE 
FFC engagement. 

Exhibit D demonstrates that Michael Smialek was the primary inventor of the "rules 
based expert system" known internally at Andersen Consulting as the Tutor. It also 
demonstrates that Michael Smialek was the primary inventor of the workbenches and 
testing facilities known internally at Andersen Consulting as the Tutor Workbench and 
Regression Test Bench, respectively. The exhibit further demonstrates that the Tutor 



was used commercially, on a for fee client engagement, more than one year before the 
filing date of the application .in question. . ... '.. . .. ...1 _. ,- 

Near the top of page 9 of Exhibit D, the review says "Mike Created a very complex 

document for describing the tutor and how it functions." This refers to one of the . 

several documents authored or co-authored by Michael Smialek that make up -,' 
^substaritia!"'pdrtM in the patent application. Michael Smialek' s 

. name was prominently displayed on these' documents, substantiating that the applying ,;, 

attorney had knowledge of Michael Smialek' s inventorship. 

• N&ar thrtop' of "page 10/Exhfbit Dsays "Also, Mike independently developed a 
presentation describing how several existing tools could be integrated to improve 
Andersen's solution delivery capability, and increase its market share in the 
knowledge worker market." This refers to a presentation known internally at 
Andersen Consulting as "Knowledge Worker Tools" authored solely by Michael 
Smialek. Excerpts from this presentation are used extensively in the specification of 
the patent application. Michael Smialek' s name was prominently displayed oh this 
document. 

At the top of page 16, Exhibit D states that Michael Smialek was the primary 
contributor of the Tutor. It goes on to mention the "second semester of the FMP 
program". This refers to a second client engagement for General Electric Corp. called 
FAO. It was on this project that the "spreadsheet object component", known internally 
at Andersen Consulting as the Simulation Engine was first used commercially in 
October 1996. Michael Smialek conceived of and contributed the conceptual design 
of the simulation engine. Benoit Bertrand contributed the detailed design of the 
simulation engine and reduced it to practice on the FAO engagement. Some of the 
relevant areas of the exhibit have been highlighted. 

Management Contribution Summary from Andersen Consulting, documenting 
the contribution of Michael Smialek to Andersen Consulting programs and 
initiatives for the employment period September 1995 - August 1996. 
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This management contribution summary documents Michael Smialek' s contributions 

to the Tutor, Simulation Engine, editing and testing workbenches. Profiling , _ . 

technology, and Knowledge Worker Tools. It also substantiates the commercial usage 
of that subject matter in conjunction with Andersen Consulting client engagements. 

F. Letter from L: Keith Stephens to Michael Smialek dated 12/2/1999. X>: 

This letter was Sent shortly after the issuance of related patent 5987443. This letter is . 
: ; . • addressed to Michael Smialek, however it starts "Dear Mr. Mitchell:". A similar : 

letter was sent to at least one other former Andersen Consulting employee named Scott 
Mitchell. The error seems to be the result of a botched copy/paste operation.: : 

The letter states "We are familiar with Knowledge Dynamics products." even though 
L. Keith Stephens has never reviewed any Knowledge Dynamics products. ' It 
substantiates that L. Keith Stephens was well aware of Michael Smialek, his 
contributions to the subject matter, and his contact information. It is therefore 
suggested that omission of Michael Smialek from the inventorship would be 
fraudulent. 

G. Letter from Michael Smialek to L. Keith Stephens, and others dated 2/9/2000. 

This letter was sent to L. Keith Stephens to clarify the inventorship and statutory bar 
defects in the related patents that had issued as of 2/9/2000. It was copied to two other 
Andersen Consulting attorneys: Vicki St. John and Kevin Rhodes. It was also copied 
to Michael Smialek's attorney, Robert Beiser. It substantiates that Andersen 
Consulting's legal representatives have full knowledge of the inventorship and 
statutory bar issues and have had sufficient time to exercise their duty to disclose such 
information to the PTO. 

H. Fax from Robert Beiser to Michael Smialek of a letter from Kevin Rhodes to 
Robert Beiser dated 2/25/2000. 
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This was the only. Andersen Consulting response to the 2/9/200 letter of Exhibit G: -It 
was SOTtfroiuKev^^odes to Robert '. _ . 2... 

Smiaieki.lt substantiates that Andersen Consulting's legal representatives have. fo^vi; it- 
knowledge of the inventorship and statutory bar issues and have had sufficient time to 
exercise their duty to disclose such information to the PTO. 

Letter from Michael Smialek to Examiner Michael Pender dated 6/15/2000. ° 

Exhibit I was sent to Examiner Pender to disclose facts related to inventorship and ; 
' first commercial use. • • 

Time Report from Andersen Consulting, documenting activities of Michael 
Smialek for the reporting period 2/16/1997 - 2/28/1997. 

Exhibit J is a time report from Andersen Consulting. It shows the date that Michael 
Smialek demonstrated subject matter in question to employees of Allstate Insurance 
Co. The exhibit substantiates a commercial use of subject matter of the omnibus . 
specification more than one year before the filing date. 

Printout of a web page from Andersen Consulting's web site excerpting their FY 
1997 annual report. 

Andersen Consulting's fiscal year runs from September through August. In Exhibit K, 
the annual report from 1997 speaks of the Pratt & Whitney BDM business simulation 
in the past tense, demonstrating that Andersen Consulting's business simulation 
inventions were in commercial use more than one year before the filing date. 

Contact information for current and former Andersen Consulting employees 
with first hand knowledge of material facts. 

Contact information for people who can confirm relevant facts. 



^pf"H fi^?^ ^ i V-?- g . ir'^O^ T^^rnj a I 1 ^riy^^ 1 1 ^ year before*, the filing rlatr of the, flnnlir.ation . • 



and are therefore ineligible for patent. It further substantiates that Michael Smialek is likely the 
actual primary inventor or a contributing inventor. Accordingly, it is respectfully submitted that 
all of the claims of the pending application should be rejected. It is suggested that the Examiner 
verify these assertions by investigating beyond the statements of any agent of Andersen , 
Consulting. It is suggested that the Examiner seek comment directly from individuals with first 
hand knowledge of the facts, specifically, the inventors named in application 09/219,478, as well 
as current Andersen Consulting executives named herein. . 

If the Examiner determines that the subject matter is still eligible for patent in spite of 
the evidence presented here, it is submitted that Michael Smialek should be named as an 
inventor. . 

This protest was prepared in haste in order that it be received by the Examiner prior to 
issuance of notice of allowance of application 09/219,478. Undersigned notifies Examiner that 
more evidence may be forthcoming as it becomes available, and requests that Examiner accept 
said evidence and amend it hereto. 

The undersigned is available for further consultation by the Examiner. 

Respectfully submitted ^ 



Michael Robert Smialek 



Michael R. Smialek 
1548 Meadow Lane 
Glenview, IL 60025 
847-869-1595 
847-486-0501 



J^eJMeat;Ap.p.ucj^ 



: -"- 'r. flrinl No -0^2 19;^47fe ^ 



Filed: December 22, 1998 . ■ 
Examiner: Michael Pender 
Protest under. 37 CFR 1.291 



Exhibit A 



Affidavit Michael Smialek. 



and affirm that the following is true and accurate, to the best of his knowledge and recollection, . ; . 
under penalty of perjury: 

1 . I was. employed at Andersen Consulting from August of 1992 through August of i 99 8. 

2. From July 1995 through August 1998, 1 was deeply involved in Andersen Consulting' s Business ' 
Simulation Practice. 

3. From July 1995 through May of 1996, 1 conceived, designed, and developed the rules based 
expert system known internally at Andersen Consulting as. the Tutor. : ^ .• 

4. In the claims of the eighteen issued patents related to application 09/21 9/478, the Tutor is ; 
referred to as the "rules based expert system". 

5. The "rules based expert system" known internally at Andersen Consulting as the Tutor, had been ; 
reduced to practice, was ready for patenting and was in commercial use on an Andersen . 
Consulting engagement for General Electric Corp. in February of 1 996. This engagement was 
called Financial Foundations Course. 

6. The key Andersen Consulting executive contacts for the FFC project were William Stoddard, a 
Partner; Janet Simons, then an Associate Partner, now a Partner; David Smith, then a Manager, 
now an Associate Partner, Suzanne Pink, formerly a Manager, and Martha O'Connor, formerly a 

Manager.^ .; VvV '. 

7. The key General Electric contacts and sponsors for the FFC project were Nancy Taylor, Neil 
Flannagan, Eileen Whelly, Steve Kerr, and E)erinis Dammermann. ' 

8 . In April 1 996 I conceived of and conceptually designed the spreadsheet object component 
known internally at Andersen Consulting as the Simulation Engine. 

9. In the claims of the eighteen issued patents related to application 09/219/478, the Simulation 
Engine is referred to as the "spreadsheet object component". 

10. The "spreadsheet object component", known internally at Andersen Consulting as the Simulation 
Engine, had been reduced to practice, was ready for patenting and was in commercial use on an 
Andersen Consulting engagement for General Electric Corp. in October of 1996. This 
engagement was called Financial Accounting for Operations. 

1 1 . The "rules based expert system and spreadsheet object component" were used together 
commercially, in the context of Business Simulation, on the FAO engagement for General 
Electric Corp. in October of 1996. 

12. Except for Suzanne Pink the key Andersen Consulting contacts for the FFC engagement were the 
same as for the FAO engagement. 

13. The key GE contact for the FAO engagement was Paul Beucker (or Beuker?). 

14. The "rules based expert system and spreadsheet object component" were demonstrated, offered 
for sale, and used commercially on an Andersen Consulting engagement for Pratt & Whitney 
Corp. The sales activities for this project began prior to April of 1997. The project development 
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■ ' began approxMt^ 

Business Decision Making. . 

15 I performed a presentation ^demonstration of Andersen Consulting's business simulation 
caDability for a group of Allstate Insurance, Co. employees oil February 20, 1997. I 
demonstrated the completed GE FFC Business Simulation application, as well as the Tutor and . 
Simulation Engine and ^reBtea worRBenohes. I was directed to deliver this presentation and 
demonstration^ Suzanne Pink, The presentation and demonstration took^ 
nlace on Allstate premises in an open area of me cafeteria around lunchtime. It was scheduled 
and announced several weeks in advance. It was attended by executives and employees. 

16 In the eighteen issued patents related to application 09/219/478, the specifications are identical or. 
" nearly identical, ibelieve this is called an omnibus specification. I assume that application , 

09/219/478 makes use of the same omnibus specification. 

17. All of the subject matter in the specification was in commercial use more than one year before 

the application date of December 22, 1998. 

18 Significant parts of the omnibus specification, including text, screen shots, flow . charts, and 
" source code samples, were taken from documents that I authored or co-authored between 

September 1995 and September 1997. 

19 I do not know the inventorship for patent application 09/219/478. If the application in any way 
claims a "rules based expert system with a spreadsheet object component" and I am not listed as 
an inventor, then the inventorship is incorrect. 

20 If the inventorship on patent application 09/219/478 is incorrect, I believe it is incorrect due to a 
deS misrepLentatioh on the parts of Andersen Consulting and the applying attorney, L. 
Keith Stephens. I have arrived at the belief that the misrepresentation of inventorship is 
deliberate because: 

a It is well known at Andersen Consulting that I invented the "rules based expert system" and 
' contributed to the invention of the "spreadsheet object component . It is well known at 
Andersen Consulting that I invented or contributed to the invention of many other Andersen 
Consulting business simulation tools, technologies, and methods, 
b In the omnibus specification I recognize text, screen snots, flow charts, source code and 
£ides as having been taken from materials I authored during my employment at Andersen 
ConsuWng. I have been told by current and former Andersen Consultmg employees that L. 
Keith Stephens drafted the omnibus specification based on said materials and ottos. My 
nale was'displayed prominently on said materials when I authored them I have be n told by 
current and former Andersen Consulting employees that my name was intact and still 
prominently displayed when said materials were delivered to L. Keith Stephens. 
My name appears in the eighteen issued patents in a source code sample that is part of the 
omnibus specification. 

Fric Lannert is a former Andersen Consulting employee and a named inventor on related 
lZn^nL\ZLhns specification (patents 6073127, 6029159 6029156, 6026 86)^ 
Eri Lannert verbally stated to me that during interviews with L. Keith Stephens pnor to the 
fiUng onhe patents, he stated to L. Keith Stephens that I (Michael Smialek) was a 
contributing inventor and should be named as such in the patents. 



c. 



d. 
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"frfm go"f the geggs^gtoT^gg^fe that I'^ichaergmialfig) was a _ \ 

^ilfiam^StoMarlJid oc casions prior to and . - 

lubsequent to'the filing date, I explained the rules regarding the statutory bar, accuracy of 

inventorship, and duty of disclosure to William Stoddard. On each occasion his reply was to 
the effect that "our lawyers have found a way around those issues." 

21 William Stoddard called me on 3/28/2000. 1 took careful notes during the conversation. When I 
confronted him with the inventorship and statutory bar issues, he conceded that the "Tutor is 
prior art" and the "Simulation Engine is prior art". He also stated "You weren't here, so you 

. : ■ • weren't named". I took this to mean that I didn't deserve to be named as an inventor because I 
was no longer employed at Andersen Consulting. 

22 From September 1998 - November 1998 Andersen Consulting contracted with me to set up and 
deliver a 5-day training course to teach Andersen Consulting employees how to use the Tutor, 
the Simulation Engine, and several other tools and related workbenches. Andersen Consulting 
contracted with me to conduct two sessions of the course. This time frame was just before the 
filing date of the applications and there was much activity related to the patent applications. 
During this period I had face-to-face contact with several Andersen Consulting employees 
involved in the filing including Eric Lannert, John Hubbell and Brian Beams, among others. 
This contact occurred on Andersen Consulting premises. At this time I clearly and repeatedly 
explained the patent laws regarding accuracy of inventorship and statutory bar to Enc Lannert 
John Hubbell and Brian Beams. At this time I had never heard of L. Keith Stephens. In several 
subsequent conversations with Eric Lannert, John Hubbell and Brian Beams, they told me that 
they conveyed the information regarding my contributions to the inventions and the commercial 
uses of the inventions to the attorneys involved in the applications. 

23 I believe that direct questioning of named inventors of application 09/219/478 and the Andersen 
Consulting contacts from the FFC or FAO engagements will result in the conclusions that a) I am 
the primary or a contributing inventor to nearly all subject matter in the omnibus specification; 
and b) the subj ect matter of the omnibus specification is ineligible for patent due to commercial 
uses more than a year before the filing date. 

24 I believe that the evidence presented in the protest of application 09/219/478 submitted by me on 
' 7/14/2000 represents only a fraction of the available evidence that proves that the subject matter 

of the omnibus specification is ineligible for patent. I believe that much more evidence 
supporting ineligibility is available in internal Andersen Consulting documents and project 
records. 



Signed this day: 




Michael Robert Smialek Date 
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records. 



Signed this day: 




Michael Robert Smialek 
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\ In re Patent Application / :;V J ' ; 

Serial No. 09/ 219 , 478 ' ■ " ' ' : .; ' y.-V^- - • •• 

..Filed: December 22, 1998 • V -. ' 'V: <\:~^ r 

Examiner: Michael Pender 

Protest under' 37 CM f l':2'9l " " ? ""*'" ' '. 

Affidavit of Michael Rubin. . v --^ : - 



Affidavit of Michael H. Rubin 



TfflS INSTRUMENT HEREBY ACKNOWLEDGES that the undersigned, Michael H. Rubin, / 
residing at 916 Michigan St., Evanstoh, JL 60202, is of legal age, and does hereby swear and affirm 
that the following is true and accurate, to the best of his knowledge and recollection, under penalty 
of perjury: . 

I was employed at Andersen Consulting from July 1996 through September 1999. : ' 
From Mairch 1998 through September 1999 1 was involved in Andersen Consulting's 
Business Simulation practice. .' 

This affidavit is in respect to patent 09/219/478, which as of this writing is pending Notice of 
Allowance. Andersen Consulting submitted this application with 24 others using an omnibus 
specification in December of 1998. These patents refer to "a rules based expert system" 
which is known internally at Andersen Consulting as the "Tutor." I believe the inventorship 
on patent 09/219/478 may be incorrect. 

During the summer of 1998, 1 personally sent several documents related to the Tutor and it's 
workbench referred to internally as "ETSICA" to L. Keith Stephens, an attorney hired by 
Andersen Consulting to patent inventions created by the Business Simulation practice. I sent 
this material to L. Keith Stephens as email attachments under the direction of John R. 
Hubbell, an Andersen Consulting manager, and Eric J. Lannert, a former Andersen 
Consulting employee. ,v 

In addition, Eric J. Lannert and Eric Blow, another Andersen Consulting employee, sent 
additional documents and source code to L. Keith Stephens via email as well as on CD- 
ROM. 

The documents describing the Tutor were mostly written by Michael R. Smialek and 
Malcolm J. Youngren who had their names on these documents. The documents included 
HTML pages and detailed Microsoft Word documents describing the use of the Tutor and 
ETSICA. The Tutor and ETSICA were designed and developed mostly by Michael R. 
Smialek and had his name prominently displayed in the source code. Within the Andersen 
Consulting Business Simulation practice, Michael R. Smialek is widely known in the as the 
inventor of the Tutor, and ETSICA.. 

Although the claims are unknown to me, the omnibus specification used for patent 

09/2 19/47 8 ^'suggests that Michael R. Smialek should be listed as either the primary inventor 

or a contributing inventor. 

Signed this day: . 

Michael H Rubin Date 



In re Patent Application 

Serial No. -09/219,478 ' " : - ; " ; ~ : ' ' 

Filed: December 22, 1998 '/■■'{<■. ■ . -V 

Examiner: Michael Pender --f ^.c-j'., ■■■ -. 

Protest under 37 CFR 1.291 

Exhibit C 

Employee Performance Review from Andersen Consulting, 
documenting the p erf ormance and contributions of Michael Smialek as 
an employee of Andersen Consulting for the employment period 
7/15/1995-11/30/1995. 



Consulting 

CAREER MAP PERFORMANCE APPRAISAL 



EVALUATEE . . ..■ . •■■ •- . ■ ' i- ■ ,. 


Name 

Personnel Number 

GMU/LMU 

Business Organization 


' Mike Smialek . 
0008114211 
[jzpo/ upy :. 
Consulting 


Coriipetency Group 
Skill Track:-; 
Career Level 
Industry/Mtfrket 


technology •/ • '•• - . 5 " 
Technology Architecture 
Consultant 
Cross Industry 


EVALUATOR 








Name 

Personnel Number 
GMU/LMU 
Competency Group 


SuzannePihk,.. 

0006)81679 yr; 

0283/080 
Technology 


Career Level 
Industry/Market 
Basis of Evaluation 


Experienced Manager 
Cross Industry 
Extensive 


EVALUATION ■ 


Project/Job Titl? 


GEFMPFPC 


Period Start 


7/15/95 _ 


Client/Program Name 
Client Number 


ge ' 

GEN042 ' ' 


Period End — 
Date Conducted 


11/30/95 


APPROVAL .... V.. •■ - ■ . — — 1 


Name 

Career Level 
GMU/LMU 


Janet Simons . 
Associate Partner 
0021/062 




EZf Approved 
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For internal use only 



. .. ; x ^ ... ,i ™^. n r .. . 

• Roles arid T -xpectations . * 

GE is replacing its instiuctor-led Financial Foundations Course (FFQ with a computer-based 
- business simulation and presentation system- 

Mike s role during the design phase of the project is to serve as the lead designer of the tutoring 
component of the application. This component will process, student actions, determine appropnate 
feedback based on the type of error that occurred, and deliver that feedback. 

Mike will supervise one staff person durmg this period, who will assist Mike in the development of 
tutor components and workbenches for application ^signers to input feedback data. 

Mike is . responsible for managing his own work effort, planning appropriate tasks and providing 
accurate status of his progress. He must work closely with instructional designers to Obtain 
requirements, and also with the other system, architects to ensure that the tutor conforms to other 
architecture standards. 

At the end of this phase, Mike should . deliver I ^ wo^g tttto^cbmponent, which can be integrated 
into the overaU architecture, and a workbench for designers to input feedback. 
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'CAREER MA^JebKJh'OKMANGE APPRAISAL 



SKILL DOMAINS 
Coritertt Skill Domains 



~ 7 Siahdarcl 



Application Programming 



* Develop complex program ■': 
modules from general : . 
specifications. 

* Identify potential design ' 
discrepancies and recommend 
modifications to others' code] ^ 

* Use architecture efficiently and 
effectively. , 

* Provide programming assistance 
toothers. . 

* Apply principles of good code 
development (e.g./ reusability,, 
maintainability and self-testing). 

* Develop guidelines and 
standards in support of 
development practice. 



* Develop complex program v. .; 
modules from general specifications.- 

* Identify potential design . 
discrepancies and recommend 
modifications to others', code, 

* Use architecture efficiendy and v . ■ 
effectively. 

* Provide programming assistance to 
others. - • 

* Apply principles of good code 
development (e.g., reusability, 
maintainability and self-testing) . 

* Develop guidelines and standards 
in support of development practice. 



Mike was given very general 
a \rery complex application, 
of reusability and *se!f-docur 


guidelines for the tutor component he designed, and was able to develop 
He is very helpful to others on the team, and is very committed to concepts 
nentation" in all his work. 




? 3 




Identify functional requirements 
for your area of responsibility. 

* Conduct and document user 
interviews. 

* Define simple, maintainable 
processes based oh a functional 
architecture. 

* Identify functional interfaces and 
incorporate into design. 

* Define data requirements of a 
business process. 

* Use design tools effectively. 
Document volume, frequency and 

response time requirements of 
business transactions. 



* Define the business dialogue that 
the process should execute. 

Desi^simple, maintainable 
processes based on a functional 
architecture. 

Define complex processes based on 
a functional architecture. 

* Develop functional architecture 
that supports user requirements. 

* Identify deviations from functional 
requirements in design 
specifications. 

Identify key design issues and 
recommend possible solutions. 

* Identify scope changes, assess and 
communicate potential impact. 

* Recommend modifications to 
business processes based on design 
considerations. . . 
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Identify arid describe testing 
concepts. : 

* Define a test plan based on 
performance requirements 

* Deteririine Which areas of the 
application or technical - 
environment should be 
performance tested. . 

* Verify performance test results 
meet requirements and obtain user 
sign-off. 

* Determine appropriate solution 
to address the causes of testing 
discrepancies. 

* Analyze potential system 
performance problems and make 
appropriate recommendations. 



* Identify and describe testing 
concepts.: ■: 

* Define a test plan based on 
performance requirements. 

* Deterrnine which areas of the 
application or technical environment 
should be performance tested. 

* Verify performance test results 
meet requirements and obtain user 

sign-off. < . 

* Determine appropriate solution to 

address the causes of testing 
discrepancies. 

* Analyze potential system 
performance problems and make 
appropriate recommendations. 



performance, and always seeks to optimize it. 



[ Project Management 



* Define tasks and create team 
workplans with moderate 
supervision. 

* Balance quality of work with 
deadlines and budget. 

* Delegate work to others and 
monitor progress. 

* Identify issues affecting work 
progress and recommend 
solutions. 

* Communicate schedule variances 
and potential scope changes in 
status reports. 

* Provide timely performance 
feedback. 

* Compare and contrast the 
capability and service offerings of 
the various Competency Groups. 



* Define tasks and create team 
workplans with moderate 
supervision. 

* Balance quality of work with 
deadlines and budget. 

* Delegate work to others and 
monitor progress. 

* Identify issues affecting work 
progress and recommend solutions. 

* Communicate schedule variances 
and potential scope changes in 
status reports. 

* Provide timely performance 
feedback. 

* Compare and contrast the 
capability and service offerings of 
the various Competency Groups. 
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| Mike manages Ms own work effort well, but must work on accurately reporting status to his managers. 
: - " Mike has a tendency to say something is "complete", but the smaller subcomponents may not actually 
be complete: When prompted, he can accurately estimate. .work.eiforts for. these smaller components,.; 
■ • - but must work to better balance work effort with the ability to deliver on time/ within budget. 



. Technical Design; 


3 . i 

* Identify system performance ; 
issues resulting from proposed 
functional design and recommend : 
appropriate functional design 
changes. 

* Identify key technical design 
issues and recommend possible . 
solutions. 

* Design interfaces between the 
system being developed and other 
systems with which it will 
communicate. 

* Comply with application 
architecture/ technical architecture 
boundary standards. 

* Assess external system change 
requirements to accommodate 
interfaces, and create appropriate^ 
change requests. 

* Integrate technical design with 
overall technical architecture. 


4. . 

* Define the sequence in which 
processing is performed and how 
data is passed between processes" 

* Determine data and process 
distribution in a way that balances 
functional simplicity wiih technical ./ 
feasibility. 

* Develop conceptual technical 
designs that comply with the 
technical architecture* 

* Specify deliverables to be produced 
during technical design effort. 

* Estimate application's cost, 
resource consumption and response 
time. 


Mike was given a very challenging task, for an application he was. unfamiliar with, and was able » 
develop an architecture that successfuUy met all design requirements. 
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Technology Architecture 


* Combine architecture 
comppnentstp-build pne area^of an: * 
architecture, - < 

* Identify how architecture 
components will be utilized by 
applications. 


* Determine appropriate boundaries, 
for the components of an - - - : 
architecture. 

* Articulate the strengths and 
weaknesses associated with utiiiairig 
alternative architecture solutions. 

* Recommend a given architecture 
solution. 

* Define custom architecture 
requirements around a known 
architecture solution. 

* Define what architecture 
deliverables need to be produced. 

* Balance quality requirements 
against development and 
maintenance costs in resolving 
architecture issues. : 

* Develop procedures for the 
on-going operational support of an 
architecture. 


Mike has made significant contributions to our technical architecture, introducing new approaches ana 
tools throughout fee application to increase the sophistication of the overall product. He was able to 
evaluate a ^ rimriber of strategies for implein^ti^g the tutor component, and determined which 
approach would be ideal for our project The final result was a product that wiMikely be reusable for 
similar engagements. 



Technology Configuration 
and Deployment 


2 

* Perform initial system component 
configuration. 

* Execute the proper software 
and/or hardware migration 
procedures. 

* Ensure that the necessary user 
administration changes have been 
made. 


2 

* Perform initial system component 
configuration. 

* Execute the proper software 
and/ or hardware migration 
procedures. 

* Ensure that the necessary user 
administration changes have been 
made. 
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Technology Specialization : , 


2 

* Implement specific technology 
components in area of 
specialization. 

* Utilize existing tools and 
environment to support tasks. 

* Articulate the strengths and 
weaknesses associated with a given 
technology Solution iyithin area of 
specialization. 


• ■ 4 

* Recommend a given technology- 
solution withinarea of . 7. — 
specialization * 

* Determine an approach for 
providing technology solutions 

within area of ispedalizatibri;- ; 

* Articulate the strengths and 
weaknesses associated with utyizirig 
alternative implementation v 
envirbrunerits for area of 
'specialization.. 

* Specify changes required to other 
technology components to optimize 
performance in area of 
specialization. 


Mike's expertise in knowledge- and rule-based systems was essential to the developing ^« . 

Without this lo|c, our tutor would not KaVe thelevel of reuse that it has, nor the ability to 
proride feedback according to a specific learning/ feedback strategy in a consistent manner. 



Other Content Skill Domains . 
No Basis Content Skill Domains 
Account Planning 
Business Process Acumen 
Business Process Conversion . 
Facilitation 

Functional/ User Testing 
Process Consulting 
Quality Management 

Research 

Sales Planning and Implementation 
Technology Operations Specialization 



1 

1 

2 

2 

1 

1 

1 

1 

1 



9601AMCON Andersen Consulting - 1995 Page 7 



For internal use only 



V;^:: PERFORMANCE APPRAISAL • . \^^ n ^ : • . 

..." ;"/" ;•' ' .V.C i'-'-';-r- " c-: -; ■ *'; Standard. ; : . ;• ■ . ■ . 'Assessed :. ' . . v 



-Bnsines^ ~ 


* Develop documents that 
effectively coinmunicate to work, 
groups whoshare your 
perspective, , : V r 

* Express ideas in a clear, concise 
manner. 

* Write at the appropriate level of 
detail for the audience. 

* Use terminology appropriate for 
the audience. 


/* Develop documents that effectively 
commiinicate to work groups who 
share youi perspective. * 

* Express ideas in a clear, concise 
manner. '* 

* Write at the appropriate level of 
detail for the audience. 

* Use terminology, appropriate for 
the audience. 


Mike is able tp. develop effective presentations for a given audience. He must work on writing detailed 
technical documents, which sometimes become too technical for the intended audience. When time 
becomes ^tic^ Mike has a tendency to let documentation fall to the bottom of the priority list. 



Influence 


2 

* Provide input that is considered 
in group or team decision making. 

* Secure cooperation from and/ or . .. 
persuade co-workers 

* Impact team morale, sense of 
belonging and participation. 

* Viewed as credible, 
knowledgeable and sincere. 

* Demonstrate awareness of others' 
personal behavior style. 


2 

* Provide input that is considered in 
group or team decision making. 

* Secure cooperation from and/ or . 
persuade co-workers, . 

* Impact team morale, sense of 
belonging and participation. 

* Viewed as credible, knowledgeable 
and sincere. 

* Demonstrate awareness of others' 
personal behavior style. 


Mike has a very persuasive style when participating in group discussions, and presents his arguments 
very accurately. This is generally good, but Mike must work on driving compromise solutions when 
appropriate. He is respected as one of the most technically knowledgable team members, and his 
personality certainly contributes to increasing team morale. 




Initiative 


3 

* Set personal standards that go 
beyond the expectation of others. 

* Identify and act upon 
opportunities to increase quality of 
team output. 

* Look for opportunities to make a 
contribution outside of immediate 
role. 

* Model initiative for others on 
team. 


3 ■ . , 'V 

* Set personal standards that go 
beyond the expectation of others. 

* Identify and act upon 
opportunities to increase quality of 
team output. 

* Look for opportunities to make a 
contribution outside of immediate 
role. 

* Model initiative for others on team. 
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Mike's initiative is Outstanding - it is often difficult to get him to stop working!. He .is ^ways looking for 
ways to coritribute to the knowledge.capital of tJie Fir^ 5 




; ■ : " ■ y-. 


Innovation 


^Identify -and vse tools and 
techniques which 
innovative thinking. ■ 

* Implement new approaches, V, 
methods, alternatives or solutions 
and identify potential impacts. 

* Develop hew ways to sblve 
problems when standard 
approaches do not apply. : 

* Integrate or combine known 
approaches in novel ways to meet 
needs or objectives. 


. 3 . 

* Identify and use tools arid 
techniques. Which Can encourage 
innovative thinking. 

* Implement new approaches, " 
methods, alternatives or solutions 
and identify potential impacts. . : 

* Develop new Ways to solve ; . 
proDieiTLS wnexi otcu.iu.ctx\i 
approaches do not apply. 

* Integrate or combine known • 
approaches in novel ways to meet 
needs or objectives/ :p;y : yi^r' . 




The breadth of Mike's technical knowledge allows him to provide innovative solutions to several areas 
of the technical design. He developed a workbench to allow designers to enter knowledge directly into 
databases, thus leveraging programmer time during implementation. 



Leadership 


2 

* Contribute to a positive work ... - 
erivironmerit through own 
behaviour. 

* Build the trust and confidence of 
others at all levels. 

* Promote sharing of information. 

* Demonstrate commitment 

through actions. _ 

* Consider balance between others' 
work and personal priorities. 


2 

* Contribute to a positive work 
environment through own 
behaviour. 

* Build the trust and confidence of . . 
others at all levels. 

* Promote sharing of information. 

* Demonstrate commitment through 
actions. 

* Consider balance between others' 
work and personal priorities,.;, . ... , ; 




Negotiation 


2 

* Resolve issues with subordinates. 

* Represent Andersen Consulting's 
viewpoint in issue resolution. 

* Identify situations requiring 
effective negotiation. 


2 

* Resolve issues with subordinates. 

* Represent Andersen Consulting's 
viewpoint in issue resolution. 

* Identify situations requiring 
effective negotiation. 


Mike must learn to seek out win-win solutions to issues, in discussions with others, iius appues to 
both technical and administrative concerns. 



\ 
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Oral ^ CommuriicaHon . 



* Organize discussion in a logical 
jmahnei.-- '--'r - 



* Express ideas to individuals and ... 
groiips> both in formal and , 
informal settings 

* Communicate intended messages 
clearly when delivering formal 
presentations; 

* Develop messages that convey 
alternative viewpoints. V: : 

* Respond to questions with - „ 
accurate and complete answers. * 

* Use effective non-verbal 
communication during formal 
presentations. 

* Communicate appropriately with 
people at various levels. - 



* Organize and presierit own 
p^ersp.ec^ye^^logiGal-manner-r 



* Express ideas clearly and concisely 
to groups in informal settings. 

* Adap t communication content 
based on audience le vel. 

* Listen actively and respond to 
others. 



In formal presentations, Mike is very comfortable presenting technical materials. He must learn to 
tailor his presentations to his audience, sometimes altering the path of the conversation depending on 
the interests of the individuals in the room. Mike also needs to know when to raise issues in group 
meetings, and when to hold his thoughts for private communication. . . 



Personnel Development 


-'" 2 \ 

* Pursue personal career 
development goals. 

* Balance career expectations and 
business needs. 

* Seek increased contribution and . 
level of responsibility. 

* Provide informal feedback to 
others. 

* Seek out mentors for coaching 
and counselling. 


2 

* Pursue personal career 
development goals. 

* Balance career expectations and 
business needs. 

* Seek increased contribution and 
level of responsibility. 

* Provide informal feedback to 
others. 

* Seek out mentors for coaching and 
counselling. 


Mike is proactive in seeking mentoring advice, and continues to look f orward at his own career 
development. Mike's interest in this project is a good example, as it broadens his exposure to the work 
being done by the Emerging Technologies Group. 
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Problem Solving 



* Break problems into, distinct and 
TOara^ieable pai.ts^" - " : - • ' :r 

* Develop supporting data and. 
rationale fofalternative solutions. 

* Refer to precedents in 
determining solution alternatives. 

* Recommend solution to problem 
from various alternatives. 

* Implement solutions : within 
immediate scope. 



* Break problems into.. distinct and 
manageabl&par-ts^i^ 



* Develop supporting data and 
rationale for alternative solutions. 

* Refer to precedents in determining 
solution alternatives.. - ^ ■ " . " 

* Recommend solution to problem 
from various alternatives. 

* Implement solutions within 
immediate scope* 



s kills, but must remember to consider project scope in developing ; 
^S^s^^SK deve op the most robust solution, but must also consider other project 
SS#AlfetT^^ ^>P°n«t j^*** ^ capabilittes m ost liMy resulted t. an 
overall decrease in total development time. 




Teamwork/ Collaboration 



* Encourage others to share ideas 
to develop team cohesion. 

* Listen, while withholding 
judgement to all viewpoints. 

* Participate in goal setting apd 
problem solving. 

* Identify barriers to effective 
teamwork. 

* Help other team members who 
need assistance. 

* Be open and flexible to hew ideas 
that may alter team goals. 

* Share credit for accomplishments 
with team members. 



* Encourage others to share ideas to 

develop team cohesion. 

Listen, while withholding 
judgement, to all viewpoints. 

* Participate in goal setting and 
problem solving. ; A -. 

* Identify barriers to effective 

teamwork. 

Help other team members who • 
need assistance. 

* Be open and flexible to new ideas- 
that may alter teain goals. 

* Share credit for accomplishments 
with team members. 



Mike listens well to different points of vie w, and works to develop the best solution ffa : me 
overall integration could have eliminated this difficulty- 



No Basis Professional Q ualities 
Diversity Management 
Professional Relationships 



2 
2 
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Success Factors 



Success Factor 



Client Focus 
Confidence 



Definition 



Meets 

dE^ecta.tibns^: 



Decisiveness 

Integrity 

Interpersonal 
Flexibility 

Responsiveness 

Self Starter 

Stewardship 

Thoroughness 



ihtetactioris. . . 

Acting with appropriate self-assurance; ; . > / 
remaining poised in uncertain and •' ; 
ambiguous situations. ; . *■ - 

Maintaining responsibility and flexibility in 
working with others to achieve common 
goals. 

Acting promptly and confidentially using . 
sound judgement and common sense. ' 

Consistently htinoring commitments:/Ta^^ 
responsibility for actions and words. 

Adapting to other personalities in a respectful 
manner that is conducive to goal 
achievement 

Promptly acting upon requests or 
information. 

Motivated to learn or advance own expertise 
and value. • _ 

Thinking future-oriented; acting and 
investing to build a stronger firm for . 
tomorrow. 

Systematically organizing and completing 
detailed tasks; checking accuracy and 
completeness of information. 



Does:Not Meet 
Expectation 



Ef; 

Ef. 

# 

Ef 
Ef 
Ef 

Ef- 



□ 
□ 

i □ 

□ 
□ 
□ 



Self Starter: 

Mike is very driven by exposure to new technologies or technical implementations. He is 
continually trying to learn and develop his expertise in a number of areas. 



Cooperative: 

Mike has been quite flexible and cooperative in working with the designers to ensure that the tutor 
workbench met their requirements. Mike must work to maintain this cooperative style in other 
areas, specifically administrative concerns. Mike has a tendency to always expect a litde more in 
terms' of project benefits (e.g. rental cars) than Andersen and client guidelines permit. Mike did not 
want out of town team members to share rental cars because of the distance between the apartment 
and the client site. 
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.^■ Cohlributiori r ; ; .v v - ■ \:-: 
Mike has added a gteit dei^l .of valu£ to our J:eam; : He has, designed .and crated a:;tutof to*mp0ii$ftt . >.! 
tapro.^deieedba 

algorithms to determine appropriate feedback for the wide variety of student actions which can 
occur, This is the first project to undertake such a task, and Mike did not hesitate to rise to the 

"chdler^: - 1 ; ; ' " ' > .* , _ ■ 

The product we have at the end of design hks:Sdii\e performance issues, but Mike has determined 
an alternate solution and will implement that solution during the next phase of the project. This . 
Tutor should be reusable on other engagements which subscribe to. the same approach to providing 
feedback: If this approach is used on fu!^ f ^ development cost 

'• : 'fo the client s ; ' :; f "V • ; -f /- 1^.- C- : : ■ " ' ' .\' ' ' V' ' ..' . : [ ' '■'7^' '^"T.-v^'LV-. . 

Mike takes the initiative to teach others new products, and during this phase helped several people 
.learn the basics of Microsoft Access databases. 

Mike heeds~inore supervisory experience, and needs to learn how to actively manag;e the work . 
efforts of those who work for him. . 
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^A;VK ' Technical expertise, -specificaliy .iri rule-based systems.--;.' . • : 

others or teach ttiemney/iools/ted^ciues ' ; ■ /.'■'/. - : - - ^ . 

- Initiative/desire to acquire knowledge and ne\y skills 

Areas for Development 

•XV.-. ; ; ••.'Supervision of others (needs iiiore opportunity here) i V 

- Writing/presenting at a level appropriate i or intended audience 

- Up-front collaboration and issue resolution of overall integration issues 
• : • --Looking for win-win . 

- Balance work effort w/budget 

Suggestions for Next Assignment 

Mike's next assignment should involve supervisory tasks, where he is responsible for managing . ; 
others' work efforts. He likes to implement his own designs, but must learn how to break work 
into components which can be delegated to other team members. 
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In re Patent Application • . 

:.. SgriaLNg^^ - ^ ; — — 

Filed: December 22, 1998 
Examiner: Michael Pender 
Protest under 37 CFR 1.291 . .' 

Exhibit!) , ' 

Employee Performance Review from Andersen Consulting, 
documenting the performance and contributions of Michael Smialek as 
an employee of Andersen Consulting for the employment period 
12/1/1995-8/31/1996. 



' " : Andersen,;) • • ,>. .. ' ,.; : -i^^:^i^ : i:^\ry:- ^'v-^v^teS-v • 
. • - Consulting. .;• • \. ^:;v^:^M#^ v - :; . ' ;•; - •• v '^- l ) 



EVALUATEE -r 


Name 


Michael R. 


Competency Group 


Technology . : , 


Smialek 






Personnel Number , 


000814211 ^ 


Skill Track 


; Technology Architecture 


GMU/LMU 


0283/080 


Career Level 


•Consultant . 


Location 


. Chicago, United 


Rol^/Job Title 


• technical developer ^ 


States 






Business Organization 


Consulting 


Industry/Market Unit 


Cross Industry 


E VALUATOR 


Name 


Suzanne Pink 


Competency Group 


Technology 


Personnel Number 


000681679 


Career Level 


Experienced Manager 


Location 


Chicago, United 


Industry/Market Unit 


Cross Industry 




States 






Business Organization 




Basis for Evaluation 


Extensive 


PERFORMANCE APPRAISAL 


Project Title 


GE FFC 


Start Date 


12/1/95 


Development 






Client/Program Name 


GEFMP 


End Date 


8/31/96 


Job/Project Number 


GEN042 


Date of Discussion 


9/30/96 


APPROVAL 


Name 


David Smith 




[^/] Approved . 


Location 


Hartford/ Stamf or 






d, United States 






Business Organization 


Consulting 






Career Level 


Experienced 








Manager 






Industry/Market Unit 


Products 






Role 
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Roles and Ex pectations ' ^c"--- ; T &. *i"v"^TfeiK' Vv> ; ■• / 

^ Son and presentation system, this period covers the impleme^tatxon and system test 
phSe of me pro^as 111 as the Architecture packaging effort which tooknkce^er the system .,, : 
was complete. . -. 

Mike's role during I this period was to develop a more efficient version of the Tutormodule, v./ 
^l^theedtinJodeinC ++ toer^ance V edormance. He was also.responsible for assisting •,, 

n Spm~in integrating the tutor ^^'i^^^^r^S^^' 
the syStest of the apphcation, and was responsible for fully documenting the funcuonahtjr of the. . 

Tutor module upon its completion. ' ''*' .' . 

Mike was expected to develop a robust, technical solution within his budget constraints. Hedged 
his own time! reporting status and developing reasonable resolutions to issues that arose. Further 
^ was^ achieve overall objectives and 

riSlity during most of this period, he was expected to confute to . the overaU knowledge 

direct the work of others, during the packaging effort towards the end of the period. 

Durine the packaging effort, Mike was responsible for leading the entire effort. He estimated the 
worked managS aspects of development. He was responsible for status reporbng and quality , 
of all final deliverables. / '• /_/ .■ . -\- .: • " J'M 

Finally, Mike had the opportunity to exhibit his communications skills in presentations to the team 
and other external groups (e.g. the EnCore team). 
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-Skill Domains 
Content Skill Domains 


Standard 


Assessed 




Application 
'rogramming 


•■■ P3 ; T. • 


'\ ' ' P5 ■ ■ r ■ 




i 

' • ./ • . .: ■' .-:S 

• • 


Develop complex program " 
liodules frpm general * 
specifications. e 
k Identify potential design .. 
discfepanciies and recommend •/ i 
modifications to others' code! 

* Use architecture efficiently and 
effectively. 

* Provide proerammihg assistance 
to others. 

* Apply principles of good code 
development (e.g., reusability, 
maintainability and self -testing). 


Adapt approaches; languages, 
ools and methods to fit the . 
environment. 

k Discover tools / techniques, to -_ 
ncrease programming " "* " 
productivity, : . 
* Determine how programs coded 
in one language y/ill integrate with 
programs coded in another 
language. -\^v : 




In the development of the tutor component, Mike determined. the oplwidl d^lopuicnt . ; , 

aoXtion and directed others in performing this integration. Further he designed and created a 
rrkbencht" How designers to dLctly mput the knowledge required for the tutor to perform. 




Functional Design 


P2 


P2 

* Identify functional requirements 
for your area of responsibility. 

* Conduct and document user 
interviews. 

* Define simple, maintainable 
processes based on a functional 
architecture. 

* Identify functional interfaces and 
incorporate into design. 

* Define data requirements of a • 
business process. 

* Use design tools effectively. 

* Document volume, frequency and 
response time requirements of 
business transactions. 






* Identify functional requirements 
for your area of responsibility. 

* Conduct and document user 
interviews. 

* Define simple, maintainable 
processes based on a functional 
architecture. 

* Identify functional interfaces and 
incorporate into design. 

* Define data requirements of a 
business process. 

* Use design tools effectively. 

* Document volume, frequency and 
response time requirements of 
business transactions. 
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* Develop test scripts and expected 
results to test functional design. 

* Conduct functional/user tests, 

* Analyze discrepancies between 
actual and expected results. 

* Identify possible sources of 
discrepancies and recommend 
solutions. 



* Develop test scripts and expected 
results to test functional design. ; 

* Conduct functional/ user teste.- £ 

* Analyze discrepancies between 
actual and expected results. 

* Identify possible sources of V 
discrepancies and recommend 
solutions. . 



Mike developed several testing utilities to test the outcome of tutor queries. He was able to assist 
^lesLers and testers greatly in identifying where errors occurred, and recommended solutions. 
Sow veTbec'se the tutor pro'gramrning effort was behind schedule, Mike did not create formal 
test pllns to document expected results. In the future, this should be a part of every testing effort. 



* Identify and describe testing 
concepts. 

* Define a test plan based on 
performance requirements. 

* Determine which areas of the 
application or technical 
environment should be 
performance tested. 

* Verify performance test results 
meet requirements and obtain user 
sign-off. 

* Determine appropriate solution to 
address the causes of testing 
discrepancies. 

* Analyze potential system 
performance problems and make 
appropriate recommendations 



Identify and describe testirig • 
concepts. •/.-■;/■ 

* Define a test plan based on 
performance requirements. 

* Determine which areas of the 
application or technical • * • -.^ ; 
environment should be 
performance tested. . - * 

* Verify performance test results 
meet requirements and obtain user 
sign-off. 

Determine appropriate solution to 
address the causes of testing . 
discrepancies. 

* Analyze potential system 
performance problems and make 
appropriate recommendations. 
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CAREER MAP PERFORMANCE APPRAISAL ; — 



Standard Assessed 





* Define tasks and create team 
workplans with moderate 
supervision. 

* Balance quality of work with 
deadlines and budget. 

* Delegate work to others and 
monitor progress. 

* Identify issues affecting work 
progress and recommend solutions. 

* Communicate schedule variances 
and potential scope changes in 
status reports. 

* Provide timely performance 
feedback. 

* Compare and contrast the 
capability and service offerings of 
the various Competency Groups. 


^Plan and manage .owrLWork _ - 
effort. 

* Document and communicate- 
issues associated with own work. ; 

* Apprise supervisor of status, 
schedule variances and outstanding / ' 
issues. T -. ■■- • 

* Balance quality of work with . / 
deadlines and budget. 

* Suggest ways to better accomplish 
assigned tasks. _ 


Mike has a good deal of difficulty estimating and ; reporting status on his work effort. During mis 
evaluation period, Mike was significantly over budget on 

^cZlyhe^d schedule in rtve development of the workbench packaging effort. He xsxeluct^ 

^Site didnot clearly communicate a serious schedule overrun (30 day.) untalS days before 
the scheduled end of the project. This delay in clearly communicating status nearly led to the 
cancellation of the project before any deliverables could be completed. 

Mike does not seem to realize the importance of tracking schedule and budget reahstically, as he 
continues to delay reporting status even after the aforementioned mishaps. He must begin to take 
these activities seriously if he would like to be in a leadership position on a team. J 


1 Technical Design j £3 


1 P4 1 
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Standard 



Assessed 



Identify systemperformance- 
issues resulting from proposed 
functional design and recommend 
appropriate functional design / 
changes.. 

Identify key technical design 
issues and recommend possib^ 
solutions. 

Design interfaces between the ; 
system being developed and other 
systems with which it will 
communicate. 

* Comply with application 
architecture/ technical architecture 
boundary standards. 

* Assess external system change 
requirements to accommodate . 
interfaces, and create appropriate • 
change requests, 



Define the sequence in Which:-.X. j 
processing is performed and how. ! : 
data is passed between processes. ;/ 

* Determine data and process 
distribution in a way that balances 
functional simplicity with t^thrucal 
feasibility. 

* Develop conceptual technical 
designs that comply with the 
technical architecture, 

* Specify deliverables to be %' 
produced during technical design 
effort. 

* Estimate application's cost, 
resource consumption and 
response time. 



Mike's technical design skills are excellent. He wa s ^g^^ ^to^ff^ 
^^'i^^^^^ ° f uiingtRis'des-ignfbr aparucular V^™ *^^ 
s^ceSy^tirnated the application's cost and response ti^;*utmustTemember to consider^ , 
^ade oS betw^n quality, cost, and schedule wtan making design decis ons. M*e always wants to 
b^d teSSZL, w'hich is commendable, but sometimes is not realistic or reaped for the 
task at hand 
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' : ' Staiidard . , .•: Assessed 





* Combine arclutectoe co 

to build one area of an architecture. 

* Identify how ^cWtecitiu:e : 
components will be utilized by . 
applications. 


* Deteniune appropriate .... _ . .;_ . 
boundaries for the components of 
an architecture. 

* Articulate the strengths and : 
weaknesses associated with 
utilizing alternative architecture 
solutions. ■■ 

* Recommend a given architecture 
solution, 

* Define custom architecture : 
requirements around a known 
architecture solution. . 

* Define what architecture 
deliverables need to be produced. , 

* Balance quality requirements 
against development and 
maintenance costs in resolving 
architecture issues. 


As mentioned, Mike's overall direction of the tutoring architecture was critical to the project's 
success, and he did an excellent job. He built custom components which are reusable on other : . . 
engagements, contributing to the Firm's.overall knowledge capital iri %e area of business - 
simulation/ 



Technology 
Specialization 


P2 . . v . 


P4 




* Implement specific technology 
components in area of 
specialization. 

* Utilize existing tools and 
environment to support tasks. 

* Articulate the strengths and 
weaknesses associated with a given 
technology solution within area of 
specialization. 


* Recommend a given technology 
solution within area of 
specialization. 

* Determine an approach for 
providing technology solutions 
within area of specialization. 

* Articulate the strengths and 
weaknesses associated with 
utilizing alternative 
implementation environments for 
area of specialization. 


Mike's skills in his area of expertise, rule-based knowledge systems, have been critical to our project. 
He not only brought a first-class solution to our project, but has continued to work with other 
projects to determine additional ways to implement the tutor for applications that are not 
training-specific. He has an excellent understanding of the abstraction of this development effort, in 
order to relate it to other project initiatives. 
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• G ARlEElt MAP PEREOWviANCE APPRAISAL 

• Standard Assessed 



" Other Content Skill Domains - 

None.. 

'• •~No Basis Content Skill Domains 
. .Account Planning 
.. Alliance Management 

Business Process Acumen 

Business Process Conversion 
. Facilitation 

Industry Acumen 

Process Consulting 

Quality Management 

Research 

Sales Planning and 
Implementation 
Technology Configuration 
and Deployment 
Technology Operations 
V. Specialization . 



PI 

P 1 
PI 

P2 ; 

pi 

PI: 
Pl- 
Pl 

P2 

PI 
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• / CAREER MAP PERFORMANGE APPRAISAL 



Standard 



Assessed 



Professional Qualitie s 



Business Writing. 



P2 



P2. 



* Develop documents that 
effectively communicate to work. . 
groups who share your perspective. 

* Express ideas in a clear, concise 
manner, y . 

* Write at the appropriate level qf. 
detail for the audience. 



^ Develop documents that 
effectively communicate to work 
groups who share your perspective. 

* Express ideas in a clear, concise 
manner... . 

* Write at the appropriate level of [ 
detail for thei audience.. 



Mike created a very complex document for describing the tutor and how it functions. While this/: . . 
document was very detailed, it was not clearly organized in order for multiple audiences to gain an 
appreciation for the jpower of this tutor component. Mike needs to understand the audience, and 
adjust both ^ communication appropriately. Understanding the audience will 
help him be able to better articulate his thoughts and contributions to a wider audience, not just 
those that are technically proficient • ■ _ 



Influence 



P2 



* Provide input that is considered in 
group or team decision making. 

* Secure cooperation from and/ or 
persuade co-workers. ■■ 

* Impact team morale; sense of 
belonging and participation. 

* Viewed as credible, 
knowledgeable and sincere. 

* Demonstrate awareness of others' 
personal behavior style. 



P2 



* Provide input that is considered in 
group or team decision making. 

* Secure cooperation from -and/ or 
persuade co-workers 

* Impact team morale, sense of 
belonging and participation: "" 

* Viewed as credible,. . 
knowledgeable and sincere. 

* Demonstrate awareness of others' 
personal behavior style. 



Mike's advanced programming skills made him a valuable contributor to our technical team. Other 
team members sought Mike's advice for difficult programming situations. As his manager, I relied 
heavily on Mike's technical knowledge in making decisions regarding the overall direction of the 
project. ■ 



Initiative 


P3 


P3 




* Set personal standards that go 
beyond the expectation of others. 1 

* Identify and act upon 
opportunities to increase quality of 
team output. 

* Look for opportunities to make a 
contribution outside of immediate 
role. 


* Set personal standards that go 
beyond the expectation of others. 

* Identify and act upon 
opportunities to increase quality of 
team output. 

* Look for opportunities to make a 
contribution outside of immediate 
role. 
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CAREER MAP PERFORM 



-Standard' 



Assessed 



^overall programming effort. When Mike gets involved in a task, he has a hard tune putting it 
down and going home for the night. He actively! seeks out opportunities for leveraging the work 
he's done to other projects. Also, Mike independently developed a presentation describmg how^ 
several existing tools could be integrated to improve Andersen's solution delivery capability, and 
increase its market share in the knowledge worker market. " . - 



nnovation 



P3 

* Identify arid use topis and 
techniques which can Encourage ; 
imovative thipldng. C; 

* Implement hew approaches, 
methods, alternatives or solutions 
and identify potential impacts. 

* Develop new ways to solve 
problems when standard 
approaches do not apply. 

* Integrate or combine known 
approaches in novel ways to meet 
needs or objectives. 



P4 

Facilitate innovative thinlang by 
applying BestPractices and Other 
tools. 

* Contribute new and innovative 
solutions to Andersen Cdnsulting's 
knowledge capital. 

Create programs and/ or tools to 
encourage innovation in a process, 
project or function. 

* Formulate new useful 
explanations or approaches for 
complex problems, situations or 
opportunities. 

* Assess impact and value added . 
associated with new approaches, 
methods, alternatives or solutions. 



The tutor component and subsequent pac kaging effort clearly demonstrate Mike's ability to deliver 
^ovative solutions. This is the first Firm project to develop a common tutoring component that 
delivers sophisticated, multi-level feedback, and is fully reusable on other engagements. The tutor 
workbench is designed to organize and structure the feedback generation process, so that the 
7eedfa kt capture^ in a consistent and instructional^ sound manner. As Mike ■ — s <o wo* 
on enhancing the tools he built, he will surely identify more opportunities to add value to a variety 

of projects. - : 



Contribute to a positive work 
environment through own 
behaviour. 

* Build the trust and confidence of 
others at all levels. 

* Promote sharing of information. 

* Demonstrate commitment 
through actions. 

* Consider balance between others' 
work and personal priorities. 



* Contribute to a positive work 
environment through own 
behaviour. 

* Build the trust and confidence of 
others at all levels. 

Promote sharing of information. 

* Demonstrate commitment 
through actions. 

* Consider balance between others 1 
work and personal priorities. 
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Standard Assessed 

I Mikp was responsiblafoiileading the Packaging effort, yet only sup e rvised on e person during this 

time. Mike needs more experience leading a larger team, so that he can improve his overall 
management and supervisory/ delegation skills. He does a good job in sharing information with , 
others, and has secured the trust of others by continuing to deliver quality solutions. 

To be: an effective, leader, however, Mike must become more effective at generating alternative . 
: solutions when the best-base scenario is not feasible. .-'•,-< 



.Negotiation 


P2 


... . . P2 




* Resolve issues with subordinates. 

* Represent Andersen Consulting's 
viewpoint in isisue resolution. 


"*' Resolve issues with subordinates. .. . 
* Represent Andersen Consulting^ 
viewpoint in issue resolution. 






Oral Communication 


P3 


P3 




* Organize discussion in a logical 
manner. 

* Express ideas to individuals, and 
groups, both in formal and informal 
settings. 

* Communicate intended messages' 
clearly when delivering formal 
presentations. 

* Develop messages that convey 
alternative viewpoints. 

* Respond to questions with 
accurate and complete answers. 

* Use effective non-verbal 
communication during formal 
presentations. . 


* Organize discussion in a logical 
manner. 

* Express ideas to individuals and 
groups, both in formal and informal 
•settings. ''''' '/^/.s'vy- . '^V*' " 

* Communicate intended messages 
clearly when delivering formal 
presentations. 

* Develop messages that convey 
alternative viewpoints. . 

* Respond to questions with 
accurate and complete answers. 

* Use effective non-verbal 
communication during formal 
presentations. 


Mike has improved in this area during this time period. He is getting much better at delivering a 
clear message regarding highly technical information. He does need to get more experience in this 
area to continue to improve these skills. 




Personnel Development 


P2 : 


P2 
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Standard ... Assessed. 





^-Pursue personal-career ■ — — 

development goals . ; 

* Balance career expectations and 
business needs. 

* Seek increased contribution and 
level of responsibility.- 

* Prrnn'rJ© infnrmal fppHbaclc to 

others. 

* Seek out mentors for coaching 
and counselling. 


* Piit*"^ pprsnnal career 
development goals. 7 / 

* Balance career expectations and 
busmess needs. 

* Seek increased cpntribution arid • 
level of responsibility. - 

* Provide informal feedback to 
others. 

* Seek out mentors for coaching 
and counselling 


Mike has a good understanding of the direction he intends to take within the t mn, ana worKs 
diligently to achieve his objectives. He takes responsibility for his career, and seeks out 
opportunities to add value to a variety of projects. Over the past f^month^ .Mike has positioned y 
himself on a part time project in addition to the tutor packaging effort. TWs other project is allowing 
Mike to develop opportunities to use the tutor outside of training, and to envision new tools that can 
be integrated with it. 



Problem Solving 


P2 


P2 




* Break problems into distinct and 
manageable parts. : 

* Develop supporting "data and % : 
rationale f or alternative solutions. . 

* Refer to precedents in 
determining solution alternatives. 

* Recommend solution to problem 
from various alternatives. 


* Break problems into distinct and 
manageable parts, 

* Develop supporting data and 
rationale for alternative solutions. ? - 

* Refer to precedents in 
determining solution alternatives. 

* Recommend solution to problem 
from various alternatives. 


Mike is very good at solving technical or programming problems, and does so very systematically. 
He needs more experience solving project-related problems (scope, budget, personnel), as he at 
times presents solutions which are unrealistic given the organization of the project or the client. 
With more experience, Mike will be able to effectively handle these situations as they arise. 


Professional 
Relationships 


P2 


P2 
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" . . .CAREER MAP PERFORMANCE APPRAISAL 





Standard. . 


Assessed . 






* Build productive working 


* Build productive working .' . 








relationships. . 

* Earn respect of others. . 

* Model sound judgement 
regarding personal conduct. 

* Participate in professional and/ or 
community organizations.: ' 

L/evcUJu a. XCdUUILc llcivv KJlJs. 

through the exchange of . 
information 


relationships. . 

* Earn respect of others/ 

* Model sound judgement 
regardmg personal conduct. 

* Participate in professional and/ or 
community organizations. . 

* Develop a resource network. .; 
through the exchange of 
information. 






Mike's knowledge and experience have clearly made him a known and valuable resource in the 
Firm. He has built solid relationships on this project, and also on other GBS-related projects . 
throughout the Firm: • _ ' . 





Teamwork/Gollaboration 


P2 : 


P2 




* Encourage others to share ideas to 
develop team cohesion. 

* Listen, while withholding 
judgement, to all viewpoints 

* Participate in goal setting and 
problem solving. . 

* Identify barriers to effective 
teamwork. 

* Help other team members who 
need assistance. 

* Be open and flexible to new ideas 
that may alter team goals. . 


* Encourage others to share ideas to 
develop team cohesion. 

* Listen, while withholding 
judgement, to all viewpoints 

* Participate in goal setting and 
problem solving 

* Identify barriers to effective 
teamwork. 

* Help other team members who 
need assistance. 

* Be open and flexible to new ideas 
that may alter team goals. 


Mike's working relationship with Benoit Bertrand, the other person wokring on the packaging effort, 
was very collaborative and supportive. Mike helped Benoit with design ideas and programming 
tasks to complete their common goal. Mike works well with others whose skills he respects, and he 
should remember to offer this same level of support in all situations. 

i 

Mike has also made an effort to work with other teams who are doing similar work, including ACE 
(Andersen Consulting Education), to share ideas and foster reuse of knowledge capital. 



No Basis Professional Qualities 



Diversity Management 



P2 



PO 
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' .1: ^Standard .' ' ; y. ■■::']■} ' ■ ' : - - ' Assessed. • ".' ' ■ - 







* Supervise people with different • 


* item not found# 








* Build relationships in workgroups 
with different expertise or focus . ~ 
than own. 
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Success Factors 



Success-Factors — 


Definitions- 


-Meets . 
Expectations 


-Does-NotMeet - 
Expectations 


Client Focus 


Adopting client perspective in all 
interactions. 


m 




Confidence 


Acting with appropriate self-assurance; 
remaining poised in uncertain and 
ambiguous situations. 


0 . •• 


■ □ 


Cooperative 


Maintaining responsibility and flexibility in 
working with others to achieve common 
goals. , * 




r~i 

' y ••• 


Decisiveness 


Acting promptly and confidently using 
sound judgment and common sense. 


0 . 


□ . 


Integrity 


Consistently honoring commitments. 
Taking responsibility for actions and words. 




l_J . 


Interpersonal 
Flexibility 


Adapting to other personalities in a 
respectful manner that is conducive to goal 
achievement. 




LJ 


Responsiveness 


Promptly acting upon requests or 
information. 


0 


□ ; 


Self Starter 


Motivated to learn or advance own expertise 
and value. 


lid . 




Stewardship 


Thinking future-oriented; acting and 
investing to build a stronger firm for 
tomorrow. 


0 




Thoroughness 


Systematically organizing and completing 
detailed tasks; checking accuracy and 
completeness of information. 


0 


□ 
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■v./£;^, . car|br map PERFORMANCE APPRA^ '"} y^'sl 

Contribution , ' - : . • y ;: y &- \ 

Mike was th e primary contributorJa the successful implementation 3 rpnsablp faxtpi^aln <i 1 
workbench for capturing and delivering feedback in simulated business en yirbi^entsi>. )^ technical 
skills, and ability to fully understand the functional need, allowed him to single-handedly ; build this 
component of the project. In order to do this, Mike needed to develop C++ skills before undertaking 
this effort. 

Mike has not only contributed to the success of this project, but also to the success future business 
simulation engagements. He has a keen understanding of how this component can be reused on. 
other projects, not limited, to training applications: His rulerbased method for deHverirlg robust 
feedback can be used in performance support and other knowledge-based applications ' 

Mike led the effort to package all project deliverables and make them available through the . 
Knowledge Exchange, and has worked with other project teams to discuss reuse of the GE . ■"■ 
architecture on other engagements. He is currently working with the GE team to use the erihajiced 
workbench for the second semester of the FMP program. 

During this period, Mike worked fairly independently, and needs more experience directing others. 
He prefers to work alone rather than with others who are not at his skill level, but he needs to work 
on developing his skills in others. Mike also needs to understand the importance of effective 
estimating, as well as schedule and budget tracking. He does not seem to understand the impact of 
missing schedules/budgets. 
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- Key Strengths ; , •• ; • • -^-is.*-. ,• 

* Technical skills -^rule-based knowledge systems' 



. * Technology vision understanding the power of his tvuor module, and the value it canbrmg to a variety 
.of Droiects 



of projects 

* Ability to quickly learn functional slol&an4-WK 



- Areas f or Development , f ■ • 

: Project management estimating/ trackbng> andreportirig status ' •.>••, 
• Writing skilis: learning to write at a level appropriate for the audience 
1 Supervisory skills: transferring knowledge and directing work of others 



... Suggestions for Next-Assignment.;. K' V^"-. ik : .-<: : i'-.\uU^\'. 

Mike should have the opportunity to lead a team of oevelb^ers, but needs close supervision of his project 
management tasks to farther develop these skills. He should look for projects where the FFC Tutor can 
be reimplemented and continue to be enhanced. 
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Filed: December 22, 1998 

Examiner: Michael Pender };- : 
Protest under 37 CFR 1.291 

ExhibitE 

Manaeement Contribution Summary from Andersen Consulting, 
documenting the contribution of Michael Smialek to Andersen 
Consulting programs and initiatives for the employment period 
September 1995 - August 1996. 



MANAGEMENT GONTlUBUllUN 
SUMMARY 
Analysts/Consultants 



. Name: .Michael R Siriialek : ; ; \ Competency Group/Skill Track: .Technology /Tech Arch. 

Office: .283/ 95_ _ 



Annual Reviewer or Sponsor Name:'.. 



Group: _ETS/KT^ 



. '•' ' Annual Reviewer of Sponsor Signaturer_ — _^ — L; — 'j. 

rhprk one- Analyst X. Consultant • 
Check one. r Any .. . Period Covering .Sept, 1995 - __Aug, 1996 

Date Promoted __03/95_ (Consultants only) .' " 

1 Client Service (Client Project & New Business Development; promotion and 
proposal): 

General Electric Corp., Financial Foundations Course, 6/95-11/96 
The project was to develop a multimedia business simulation training application to 
teach the fundamentals of financial accounting to the client's finance managers. 
. Conceived, designed, and developed a reusable Intelligent Coaching Agent Tool 
to significantly reduce the cost and risk of integrating feedback functionality into 
training and IPS applications. Uses rule-based approach to analyze student's 
work and compose feedback with sub-second response time. Currently being 
reused on second semester development effort and proposed for reuse at ACE 
(Andersen Consulting Education). C++ based tool is portable to VB and Delphiv,. 
development efforts. 
. Designed and developed workbench for managing ICAT Knowledge. Enables 
instructional designers to implement analysis and feedback behavior without 
assistance from developers. Workbench automatically generates documentation. 

• Designed and developed regression testing and debugging architecture for ICAT 
Knowledge. 

• Responsible for identifying and resolving issues related to international 
distribution. 

• Participated in laptop benchmarking and selection. 

General Electric Corp., Financial Analysis for Operations Course, 10/96 
The project is the second semester of tiaining for the GE's finance managers. 
. Jump started instructional design team for use of new ICAT workbench. 

• Participated in design of simulation engine and integration with ICAT. 



Knowledge sharing (reuse, creation & internal transfer): 



GE FFC Knowledge Packaging, 4/96 - 7/96 

• Led technical architecture packaging effort for GE FFC engagement Artifacts"; 
included documentation, architecture components, reusable cpde fragments, ■ ■:{?_' 
media management tools, Intelligent Coaching Agent Tool; 

• Architecture currently being reused on 2 nd semester of FMP cburse and is ; 
available on Knowledge Exchange for other engagements. 

ICAT Workbench Enhancement Effort, 4/96 - 11/96 . ""ff?/ 

• Designed and led development effort of improved workbench for ICAT. New; ; . 
. workbench based on Visual C++ and Microsoft Foundation Classes allows \; 

instructional designers to configure feedback and rule behavior in intuitive drag- 
and-drop interface. Visual representation of knowledge speeds development and 
makes ICAT easier for new users to learn. 

• Designed and developed knowledge-oriented C++ class framework that can be 
reused on other knowledge engines and editors (e.g. P&C Claims GMO). 

• Visited ACE to introduce ICAT tools and explore opportunities for reuse on AC 
internal training development 



6/9G TresCTfe 



The effort is to develop knowledge capital and solution delivery capability in the area 
of property and casualty insurance claims processing/ It leverages our engagement •;. 
experience with Prof iling in the insurance underwriting domain! GMO is to include 
data analysis/data mining capabilities, decision automation, decision performance •. 
tracking, workflow, and DS/EIS capabilities. Specific deliverables include: Scope . 
Document, Conceptual Design, Workplan, Application Simulation, Profiling 
Methodology, other presentation, marketing, and training materials, j. 

• Contributed to all deliverables. . 

• Responsible for conceptual design of Decisioning Engine 5 and Profile Maintenance 
Workbench.. Also responsible for related sections of Scope Document and 

; Workplan. ; ... ' .• > ; - •*;.• • 

• Designed domain-generic approach to Profiling that wiU significantly reduce the . 
cost and risk of applying Profiling to new domains and will allow us to grow our * 
market more rapidly. Tools will be reusable outside of insurance domain and will 
make it feasible to automate even trivial decision makings Also makes it possible 
for Andersen to amass profile knowledge capital across industry markets. 

• Leading effort to develop methodology related to generic Profiling approach. 

• Contributed plan to reuse knowledge-oriented class framework from ICAT to 
reduce cost of Decisioning Engine and Profile Maintenance Workbench. 

'Knowledge Worker Tools • /V^.^/t^ 

• Developed proposal to integrate tools created oh several projects tb enhance the : 
firm's solution delivery capability in the area of knowledge worker oriented 
applications (ie Business Simulation Training, Performance Support, Decision 
Support, Decision Automation). 



Participate regularly in KX discussion databases. 
Contributed to SCA and Technology Library databases. 



4. 



Presented at Business Simulation Workshop in St. Charles. 

List any skills or vendor/product knowledge you have developed this year: 



Microsoft Visual C++ 
•Microsoft Foundation Classes 
New Standards (fuzzy reasoning vendor) 
Object FX (geographic mapping vendor) 



5. Other activities, i.e. task forces, recruiting, etc. 
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Letter from L. Keith Stephens to Michael Smialek dated 12/16/1999. 



VIA FACSIMILE WITH 
CONFIRMATION BY CERTIFIED MAIL 



December 2, 1999 



Mike Smialek 
President 

Knowledge Dynamics 
835 Laramie Avenue • 
Glenview, IL 60025 



RE: : US. Patent No. 5.987,443 



Dear Mr. Mitchell: 

On November 16, 1999, Andersen Consulting was awarded US Patent 5,987,443 ('443 
patent) "SYSTEM, METHOD AND ARTICLE OF MANUFACTURE FOR A GOAL 
BASED EDUCATIONAL SYSTEM." A copy of the '443 patent is enclosed. 

We are familiar with Knowledge Dynarhies prdadcts' ' It appears'to us that these 
products use inventions.claimed by. the '443 patent and, consequently, I feel obliged to 
give you notice of this. Andersen Consulting will be willing to grant nonexclusive 
licenses to Knowledge Dynamics (and anyone else who needs a license) for future use 
of the '443 patent. However, my inclination is to contact you again about the best way to 
resolve this next' week,: once you have had an opportunity to review your technology and 
business needs. 

In the interim, I would be giad to have you review the '443 patent and, if you believe that 
Knowledge Dynamics does not need a license, please let us know your reasons. I can 
be reached at (408) 558-7890 • Otherwise, I will get back to you about this as soon as I 
can. 

Very truly yours, 




L. Keith Stephens 

Hickman Stephens Coleman & Hughes 
cc: Vicki St. John 



Sci-.h Bay Office ♦ 1S01 S. Bascom Ave.. Suite 625. Campbell. CA 95003 Phone 403.558.9950 Fax 403.558.9960 v/ww.hickman.com 



;'jn re Patent' AppUcatibh;;. > 
Serial No. 09/219,478 
Filed: December 22, 1998 
Examiner: Michael Pender 
Protest under 37 CFR 1.291 

" v-;-'-? Vr^"; \ Exhibit C ^ 

Letter from Michael Smialek to L. Keith Stephens, and others dated 
2/9/2000. 



/ Mike Smialek ; 
1548 Meadow Larie ." /i 

• Glenview, IL 60201 : 
MikeSmialek@Hotmail.com 
847-869-1595 - „ , 
February 09, 2000 >■ 

L. Keith Stephens 

Hickman, Stephens, Coleman & Hughes • 
200 Page Mill Rd. 
Palo Alto, CA 94306 



Dear Mr. Stephens, 

I was an employee of Andersen Consulting from August, 1992- August, 1998 and was 
deeply involved in several of their Business Simulation client engagements. I. have 
personal first hand knowledge that every aspect of the subject matter described in the 
claims of US Patent No.'s 5987443, 6016486, 6003021, 6018730, 6018731, 6018732, 
6023691, and 6023692 as well as what is described in the specifications of said patents 
had been reduced to practice, was ready for patenting, and was used commercially oh 
for-fee client engagements in the context of Goal Based Learning as early as 1993, well 
before the critical date of December 22, 1997. 

This subject matter was used in many demonstrations and offers for sale. Several of 
said offers for sale subsequently became for-fee client projects. Completed business 
simulation applications as well as the tools, components, architectures, ■■'sfn"d ; \^et|)o^ 
used to develop them were demonstrated during sales activities \ti prdspecfiv^^ffls" 
not bound by confidentiality agreements well before the critical date. The tools, 
components, architectures, and methods were used commercially on for-fee ' client 
engagements well before the -critical date. 

The descriptions of the patents disclose several components: . 

1 . The rules based expert system (Tutor), 

2. The spreadsheet component (Simulation Engine), 

3. The system dynamics component (SysDyn Engine), 

4. The ICA Meeting component, 

5. The HTML help component, 

6. The InBox component 

They also disclose several workbenches: 

1. ICAUtils Workbench, which houses the other workbenches, 

2. ETSICA (Tutor) Workbench, which edits data used by the Tutor, 

3. Regression Test workbench, which replays user acceptance tests, 

4. Simulation Workbench, which simulates a user interface to test Tutor feedback, 

5. Simulation Object Editor, which associates spreadsheets to Tutor data, 

6. SysDyn Workbench, which simulates a user interface to test Tutor feedback, 
7. . SysDyn Object Editor, which associates Powersim data to Tutor data, 

8. ICAMeeting Workbench, which simulates a user interface to test Tutor feedback, 

9. ICAMeeting Object Editor, which associates ICAMeeting data to Tutor data, 

10. Doc Maker, for saving Tutor data from a database into serialized files 



1 1 . Object Viewer, for statically viewing Tutor data. 



All of the above subject matter was reduced to practice, ready for patenting, and in 
commercial use on the following for-fee client engagements: ' 

1. Financial Foundations Course, General Electric Corp, 1995-1996 

2. Financial Accounting for Operations, General Electric Corp, 1996 

3. Business Decision Making, Pratt & Whitney, 1996-1 997 

4. Strategic Business Partnering Course, Lucent Technologies, 1997-1998 

All of Andersen Consulting's ideas and theories, about Goal Based Learning and 
Business Simulation had already been in commercial use on the following projects: 

1 . . Business Practices Course, (used internally, demonstrated externally) 

: approximately 1993-1994 ■'■ . : 

2. -Credit Operations and Risk Evaluation, GE Capital, 1993-1995 

3. enCORE, GE Capital, 1 995-1 997 

I would urge you to ask Andersen Consulting employees, and specifically William 
Stoddard, about these client engagements. I'm sure you will find that all of the subject 
matter in question is ineligible for patent. 

In addition to the uncorrectable defects related to the statutory bar, the patents suffer 
from misjoinder and nonjoinder of inventorship. I was in fact the primary inventor of 
'443, '021, '732, and '692. I was a contributing inventor of '486, '730, '731, and 691 
Several of the patents list inventors that made no contribution and omit other inventors 
that made contributions. 

Based on comments made by William Stoddard of Andersen Consulting, I believe there 
are additional patents that have been applied for but not yet issued. It is very likely that 
they suffer from the same defects. As I understand it, you have a duty to disclose this 
information to the Patent and Trademark Office with respect to the issued and pending 
patents. 

Please contact me within ten days to discuss these issues. I would be happy to answer 
any questions you may have. If necessary I can furnish you with names of current and 
former AC employees and client employees that can verify the above information. 



Sincerely, 



Mike Smialek 



CC: Vicki St. John 
CC: Kevin Rhodes 
CC: Robert Beiser 



In re Patent Application 
Serial No. 09/219 ,478 
Filed: December 22, 1998 

Examiner: Michael Pender - 
Protest under 37 CFR 1.291 . 

V',. : ' Exhibit H 

Fax from Robert Beisef to Michael Smialek Of a letter from Keyin 
Rhodes to Robert Beiser dated 2/25/2000. 



KIRKLANDS. ELLIS 



200 EmC Bdftrfovft Ortvt 



February 25,2030 



VIAFACSlMItX. 

* FIRST^CLAKS MAIL 



Robert: S, Beis?c, Esq. 
Michael Bert & Friedt*& 
77 We&Wadter Drive 
Suite 4300 

Chicago* DL 60601-1635 
Dear Mr. Beiser: 

I write oa behalf of Andersea Cortsu&mg 



312 001^200 



datedF<bn»7 9,V2000, to L. K«tkSc^^ E*q I undcrst^ that you are resenting Mr. 

We taKkrstod that our respective cheats art; iz^xW in discussions «unri. at 
resoW this matter. Inadxfooa, weErerert^ 
wewitti^ndtpycwmdac Pkasc (Erect tec coresppo^ 

my attcauoa. . * ; : .'-w^v-- 



Very traiy 




Kevin EL Rhodes 



KHR/skp 



cc; L. Keith Stephen Esq. (via fosixmie) 
Vidd St John, Esq. feCSimic) 



In re Patent Application ■ 
Serial No. 09/219,478 
Filed: December 22, 1998 ' • ' 
. : Examiner: :Michael Pender; -; ■ 

Protest under 37 CFR 1.291 ; :'\ 

" \ . ;''[■: Exhibit I V % ?Vv 

Letter from Michael Smialek to Examiner Michael Pender dated 

• 6/15/2000. r ./,;; v - 



Mike Smialek 
Knowledge Dynamics 
. 1840 Oak Ave 
Evanston, IL 60201 
MikeSmialek@Hotmail.com 
(H)847-486-0501 

June 15, 2000 (W)847-869-1595 
Dear Mr. Pender, 

I am writing to follow up on our phone conversation on June 7, 2000. On December 22, 1 998 
my former employer, Andersen Consulting, filed 25 patent applications for subject matter related 
to an area of computer based training known as Business Simulation. Andersen Consulting 
failed to disclose information material to the patentability of the inventions claimed in the 
patents: Specifically, they failed to disclose that all of the inventions claimed in the patents 
had already been in commerc ial use for more than a year before the application date . 
-Moreover, all of the subject matter disclosed in the Specifications had already been in 
commercial use for more than a year before the application date. They also misrepresented the 
inventorship of the inventions. 

As of this writing, 17 of the 25 applications have been issued and posted to the database, 7 
have had notice of allowance, and 1 is in examination. Below is a table listing the application 
numbers and patent numbers where applicable. 



AddI# 


Pat# 




AddI# 


Pat# 


09/218,977 


5,987,443 




09/218,968 


6,016,486 


09/219,481 


6,003,021 




09/221,217 


6,023,692 


09/219,080 


Allowed 




09/218,741 


6,029,158 


09/219,477 


6,067,537 




09/218,906 


6,029,156 


09/219,055 


6,032,141 




09/218,976 


6,018,732 


09/218,995 


Allowed 




09/218,726 


6,018,731 


09/221,138 


6,073,127 




09/221,608 


Allowed 


09/219,086 


6,023,691 




09/219,070 


Allowed 


09/219,079 


Allowed 




09/219,478 


In Exam 


09/219,201 


6,026,386 




09/219,524 


6,064,998 


09/219,479 


6,067,538 




09/218,749 


6,018,730 


09/218,945 


Allowed 




09/219,480 


6,029,159 


09/219,088 


Allowed 









The patents make use of what I believe is called an omnibus specification - they have the same 
or nearly identical specifications, but have different sets of claims. In this letter I will provide 
information that I believe will substantiate beyond any doubt, the following facts: 

a) All of the inventions claimed in all of the patents issued as of this Writing, as well as 
every aspect of the subject matter described in the omnibus specification, had been 



reduced to practice, were ready for patenting, and were in commercial use on forrfee 
consulting engagements well over a year before the application date. 

b) The inventions and subject matter had been demonstrated in offers for sale to 
prospective clients not bound by confidentiality agreements well over a year before 
the application date. 

The inventorship on the patents issued as of this writing is incorrect. I was ^the 
primary inventor on most or all of the patents. Contributing inventors were omitted . 
from many of the patents. Individuals making no contribution were listed as. 
inventors on many of the patents. 

d) Andersen Consulting partner William Stoddard and the applying attorney,: L. Keith 
Stephens were well aware of the on sale bar issues and inventorship issues before 
the application date, but failed to execute their duty to disclose the information to the 

PTO. . 

Background 

I was employed by Andersen Consulting from August 1992 - August 1998 and was deeply ; 
involved in their Business Simulation Practice. All of the statements presented here are from 
personal first hand knowledge unless designated otherwise. 

Andersen Consulting performed a business simulation development project for General Electric 
^p^^nffi^daBons Course (FFC). This project began in late 1994 or ea^995 . 
and^continued through June 1996. I was staffed full time on the project from July 1995 through 
May 1996. '■' 

Andersen Consulting performed a second business simulation project for GE called Financial 
AccoSng for Operations (FAO). This project began in late May 1996 and continued through 
taH^1997. I wis staffed part time on the project making periodic visits to the site to provide 
design guidance; 

All the primary independent claims in the following patents depend on the "rules based expert 
system with a spreadsheet object component": 

5987443 6003021, 6067537, 6032141, 6073127, 6023691. 6026386, 6067538, 
6023692', 6029158, 6029156, 6018732, 6018731, 6064998. 6018730, 6029159. 

The "rules based expert system" is known internally at Andersen Consulting as the Tutor_ I 
conceived of designed, and implemented the "rules based expert system on the GE FFC 
projectThe "ruleJ f based expert system" was ready for patenting and used commercially in 
February of 1996. 

The "spreadsheet object component" is known internally at Andersen Consulting as the 
SimulaUon Engine. In April of 1996. 1 conceived of and conceptually designed the "spreadsheet 
S% and its usage with the "rules based expert system", ^e^^uoed 
the "spreadsheet object component" to practice. The "rules based expert system ana 
-spreadsheet object component' were used together commercially on the GE FAO engagement 
by October, 1996. 



The "rules based expert system and spreadsheet object, component", were demonstrated, 
offered for sale, and ultimately resold to Pratt . ;& Whitney Corp. for a third business simulation 
development, effort called Business. [Decision. Making (BDM), This sajes activities for. this project . 
began prior to April of 1997. The project began in May of 1997 and ended some time in 1998. 

These commercial uses make the "rules based expert system with a spreadsheet object 
component" ineligible for patent. 

Patent# 6016486 claims a method for creating a presentation based on a linked list. This is 
known internally at Andersen . Consulting as the Activity/Task Time Line and Coach Approval 
logic. These items were completed and used commercially in late 1995 on the GE FFC project. 

All the subject matter disclosed in the omnibus specification was used commercially more than 
one year before the application date of December 22, 1998. 1 do not know what is claimed in the 
patents that have not yet issued, but if they use the same omnibus specification then they must 
be invalid. , . ■ . 

Enclosed with this letter is a copy of a letter I sent to the applying attorney, !, Keith Stephens, 
two other AC attorneys, and my attorney, Robert Beiser, on Feb 09, 2000. The letter was 
written when only eight of the patents had issued, but most of what is stated applies to the other 
nine patents that have issued since then. The letter contains some additional information that I 
will not repeat here. It would be beneficial if you read that letter before going further. 

L. Keith Stephens did not respond to the letter. Kevin Rhodes, another AC attorney, sent a 
letter to Robert Beiser indicating that they were "investigating the assertions" made in the letter. 
That letter is attached. . ; ' 

Inventorship Issues 

To verify my contributions, examine columns 65 through 124 of the 5,987,443 patent. They 
contain some C source code of the "rules based expert system". In the comments you will see 
my name listed as the author. Although my name is not listed in the comments for every 
function, I did in fact conceive, design and write all of this code and all of the undisclosed code 
that resides in the bodies of these functions. This code is used in the omnibus specification 
and the "rules based expert system" is claimed in all the independent claims of the patents. 

I was also a contributing or primary inventor on the other subject matter described in the 
omnibus specification and claimed in the patents. Therefore I believe I should be listed as a 
contributing or primary inventor on all of the patents and. my statements should be given the 
same weight as any listed inventor. 

I understand that inventorship defects are correctable, but I believe, the inventorship of the 
patents was deliberately misrepresented, making it uncorrectable. 

William Stoddard, an Andersen Consulting partner, had directed the initiative to apply for the 
patents. I received a phone call from William Stoddard on 3/28/2000. I took careful notes of the 
conversation. During the call I confronted him with the issues I raised in the 02/09/2000 letter. 
He stated that "You weren't here, so you weren't named". I took this to mean that I wasn't 
named because I was no longer employed at Andersen Consulting when the patents 
applications were being prepared, therefore I didn't deserve to be named. I subsequently 
contacted some of the people who were named as inventors and found out that inventorship 



was assigned arbitrarily as a reward for not leaving the firm. Many. individuals who made_no 
contributions are listed as inventors, and several other contributors are^not hsted Incredibly, ... 
during the call Mr. Stoddard also conceded that the -Tutor .is pribr art .and me . Simulation ,:. 
Engine is prior art". -w.-fi 

I can provide many more details regarding inventorship if they are required I am also sure if 
you contact the listed inventors directly they will confirm my contributions to the patents. 

Commercial Use oh For-Fee Client E ngagements 

In order to substantiate that the subject matter was used commercially more than a year before 
the filing date, I will explain the origins of some of the figures and text of the patents. I will use • 
the 5,987,443 patent as the basis for this. ". '■' 

Th e figure at the bottom of the first page of the '443 patent is a PowerPoint slide that I created in, 
May or June of 1996 describing the use of the Tutor component on the GE FFC engagement 
The two screen shots in the slide are taken directly from the GE application The. GE FFC 
engagement started in late 1994 or early 1995 and continued through June of 1996. I was on 

the project from July of 1995 through May of 1996. 

Fiaures 5 throuqh 10 of the patent were taken from a PowerPoint presentation that I created in 
the summer of 1997 called 'Next Generation Business Simulation". Figures 7,8, and 9 were 
reused from an insurance related presentation I originally created in the summer of 1996. 
Figure 8 includes a representation of a 1992 Ford Taurus and a 1996 Volvo 850. These were 
the cars I owned when I created the slide in 1996. 

Fiaures 11-21 27-32 and 36-37 were taken from a whitepaper I created in May-June of 1996 
called 'The Intelligent Coaching Agent Tool'. The whitepaper- was created to show a 
oroaression of feedback interactions with a business simulation. I captured these screen shots 
from the GE FFC application. I altered the screen shots in figures 11 and 12 to obscure the 
client's name Where it says "E Bikes" in bold letters, the actual applicat.cn says GE Bikes . 
The squiggly 'e' next to U E Bikes" replaced the GE logo from the actual application. 

The 'The Intelligent Coaching Agent Tool' whitepaper is referred to in the specification of the 
latent in column 24 near line 45. The patent directs the reader to the 'ETA Home Page on he 
Knowledge Exchange'. The ETA home page and the Knowledge Exchange are no access.ble 
Se of Andersen Consulting. This. text is in the specification because the applying attorney, 
or someone else involved in the patent application simply cut and pasted the text from the 
whitepaper into the specification without reading or understanding it. 

Figures 22-26 were taken from another document that I created in April of 1996. 

Similarly, almost all of the remaining screenshots were created by various authors, including 
myself more than 1 year before the application date. All were shots of tools or applications that 
were used commercially on client engagements more than 1 year before the filing date. 

Neil Flanagan, Nancy Taylor, and Paul Beuker (or Beucker) were the primary client contacts for 
the GE FFC and subsequent GE FAO engagements. I don't know if any of them are stil 
emDloved at GE David Smith, a current Andersen Consulting employee, was the project 
manager on the GE FFC engagement. Martha O'Connor, a former Andersen Consulting 
employee was the project manager on the GE FAO engagement. William Stoddard, an 



Andersen Consulting Partner, was a project partner on the GE FFC and GE FAO engagements. 
The Andersen contacts are well aware of the projects and dates, and can confirm my 
contributions. The GE contacts can confirm the dates of the projects; in^qufestipii. .0. 

I can provide many more facts and contact information regarding Andersen's commercial use of" 
the subject matter on client engagements if necessary. 

Commercial Use in Demonstrations for Prospective Clients 

Andersen Consulting sometimes offers a discount to its clients if the client agrees to allow other 
prospective clients to visit the development site. During the development "of the GE FFC project, 
Andersen Consulting hosted several such visits, during which the, business simulation 
application and tools were described and showcased and offered . as selling points for Andersen . 
Consulting's business simulation development services. 

As one specific example, I conducted a presentation and demonstration on February 20, 1997 
for a group, of employees and executives of Allstate Insurance, Co. on Allstate premises. I 
demonstrated the completed GE FFC business simulation application, as well as the 
components and workbenches used in business simulation development/ The presentation 
slides described the benefits of business simulation and how Andersen Consulting used the 
tools and workbenches on business simulation engagements. This was an Andersen Consulting 
directed promotional demonstration of the inventions to an audience of approximately. .20 
people, none of whom were bound by any type of non-disclosure or confidentiality agreement. 
It was held in the Allstate lunchroom and anyone who saw the announcement and was 
interested was allowed to attend. Enclosed is a copy of my time report from that period with the 
date and time circled. . . ;' :l\ \ 

In addition to the demonstration I performed and the visits on the GE FFC project, several 
different completed business simulation applications as well as the completed tools were 
demonstrated many times by William Stoddard and others for many current and prospective 
clients more than 1 year before the filing date. Although I do not have the specifics of these 
events, I am sure that the events, the dates, and their significance to patentability were well 
known to the principals at Andersen Consulting who were driving.:^ 
activities. 

Failure to Disclose 

In May of 1998, shortly after I announced my intention to leave Andersen Consulting, William 
Stoddard started the initiative to apply for the patents. I researched patent law and became 
aware of the statutory bar and inventorship rules. On several occasions between May 1998 and 
my departure in August 1998, I explained to Mr. Stoddard that Andersen should not be 
patenting any of the items because the statutory bar had so clearly expired. I also explained 
that if they were going to try to patent the inventions in spite of the statutory bar that they were 
required to list me as an inventor. I also explained these issues to many of the other employees 
in the business simulation practice. 

After I left the employ of Andersen Consulting in August of 1998, 1 performed consulting work for 
them from September, 1998 - November, 1998. During this period they confirmed that they 
were applying for multiple patents on the business simulation subject matter, but they did not 
disclose to me any specifics of the applications. 



Durinq this period I continued to remind them that the inventions were ineligible because of the , 
statutory bar and that. they were required to list me as an inventor. I personally. voiced these,, 
concerns-on multiple occasions to individuals at Andersen.Consulting including Brian Beams^an ..' 
associate partner in charge of technology, and William Stoddard, among ■ others. , On eacfrtf- 
these occasions the reply was that the patent attorneys were aware of the situation and had 
"found a way around the statutory bar". 

I remained in contact with several Andersen Consulting employees after i left . the firm. Several /. 
employees told me that during conversations with the applying attorney, L, Keith Stephens, prior 
to the f.linq of the applications, they informed him of my contributions to the inventions and of .. 
the commercial uses of the subject matter. Furthermore, my name was prbm.nen ly displayed ; 
on documents I authored that were used in the omnibus specification. I believe Mr. Stephens, 
was well aware of the statutory bar issues and of my contributions to the inventions. To my. ; 
knowledge he made no attempt to contact me prior to the filing of the patents. 

Next Steps 

Mv qoal is to have the patents recalled based on the statutory bar and inventorship issues. . I 
believe there may be three avenues available: protest, request for reexamination and a 
comm^sioner-initiated recall. I am not sure if a protest is still available on the patents that have 
already issued. 

Please reply to this letter to confirm that you received it I would appreciate it very much if you 
could answer the following questions: . 

a) What formal processes are available to me in challenging the issued patents? 

b) What formal processes are available to me in challenging the pending patents? 

c) Are the facts I've presented enough to cause the commissioner to initiate a recall on 
the issued patents? 

d) Do I need to submit a formal protest on application 09/219,478 for you to be able to 
take action? 

A self-addressed, stamped envelope is enclosed. 

Please contact me if you have any questions or need clarification or more information. I can 
give you any other details that you may need. 

Thank you very much for your time in reading and responding to this letter. 



Sincerely, 



Mike Smialek 



Mike Smialek : . .. 
1548 Meadow Lane 
■ r . '. - -Glenyiew, JL60201..-^;fl, v ::H 

MikftSmialek@Hotmail.com ' 
. ' 847-869-1595 

February 09, 2000 

L. Keith Stephens 

Hickman, Stephens, Coleman & Hughes '/.■ 
200 Page Mill Rd. 
Palo Alto, CA 94306 



Dear Mr. Stephens, 

I was an employee of Andersen Consulting from August, 1992 - August, .1998 and was./ 
deeply involved in several of their Business... Simulation client engagements. I have 
personal first hand knowledge that every aspect of the subject matter described in the 
claims of US Patent No.'s 5987443, 6016486-6003021, 6018730, 6018731, 6018732, 
6023691, and 6023692 as well as what is described in the specifications of said patents 
had been reduced to practice, was ready for patenting, and was used commercially on 
for-fee client engagements in the context of Goal Based Learning as early as 1993, Well 
before the critical date of December 22, 1997. 

This subject matter was used in many demonstrations and offers for sale. Several of 
said offers for sale subsequently became for-fee client projects. Completed business 
simulation applications as well as the tools, components, architectures, and methods 
used to develop them were demonstrated during sales activities to prospective clients 
not bound by confidentiality agreements well before the critical date. The tools, 
components, architectures, and methods were used commercially on for-fee client 
engagements well before the critical date. 

The descriptions of the patents disclose several components: 

1. The rules based expert system (Tutor), 

2. The spreadsheet component (Simulation Engine), 

3. The system dynamics component (SysDyn Engine), 

4. The ICA Meeting component, 

5. The HTML help component, 

6. The InBox component 

They also disclose several workbenches: 

1 . ICAUtils Workbench, which houses the other workbenches, 

2. ETSICA (Tutor) Workbench, which edits data used by the Tutor , 

3. Regression Test workbench, which replays user acceptance tests, 

4. Simulation Workbench, which simulates a user interface to test Tutor feedback, 

5. Simulation Object Editor, which associates spreadsheets to Tutor data, 

6. SysDyn Workbench, which simulates a user interface to test Tutor feedback, 

7. SysDyn Object Editor, which associates Powersim data to Tutor data, 

8. ICAMeeting Workbench, which simulates a user interface to test Tutor feedback, 

9. ICAMeeting Object Editor, which associates ICAMeeting data to Tutor data, 

10. Doc Maker, for saving Tutor data from a database into serialized files 



.11 Object Viewer, for statically viewing Tutor data. 

All of the above subject matter was reduced to practice, ready for patenting, and in 
commercial use on the following tor-fee client engagements: \ : •• ^. : ; : ;./:".v.-- 

1. Financial Foundations Course, General Electric Corp, 1995-1996 ' 
. 2. Financial Accounting for Operations, General Electric Corp, 1 996 

3. Business Decision Making, Pratt & Whitney, 1996-1997 

4. Strategic Business Partnering Course, Lucent Technologies, 1997-1998. .; 

All of Andersen Consulting's ideas and theories about Goal Based Learning and 
Business Simulation had already been in commercial use on the following projects: 
' 1. Business Practices Course, (used, internally, demonstrated externally), 
approximately 1 993-1 994 - 

2. Credit Operations and Risk Evaluation, GE Capital, 1993-1995 

3. enCORE, GE Capital, 1995-1997 

I would urge you to ask Andersen Consulting employees, and specifically William 
Stoddard, about these client engagements. I'm sure you will find that all of the subject 
matter in question is ineligible for patent. 

In addition to the uncorrectable defects related to the statutory bar, the patents suffer 
from misjoinder and nonjoinder of inventorship. I was in fact the primary inventor of. 
'443, '021, 732, and '692. I was a contributing inventor of '486, 730, 731, and 691. 
Several of the patents list inventors that made no contribution and omit other inventors 
that made contributions. 

Based on comments made by William Stoddard of Andersen Consulting, I believe there 
are additional patents that have been applied for but not yet issued. It is very likely that 
they suffer from the same defects. As I understand it, you have a duty to disclose this 
information to the Patent and Trademark Office with respect to the issued and pending 
patents. 

Please contact me within ten days to discuss these issues. I would be happy to answer 
any questions you may have. If necessary I can furnish you with names of current and 
former AC employees and client employees that can verify the above information. 



Sincerely, 



Mike Smialek 



CC: Vicki St. John 
CC: Kevin Rhodes 
CC: Robert Beiser 



KIRKLAND 8^ ELLIS 

tt*»V2000 



VIA FACSIMILE 

& FIRST-CLA SS TLS» MAIL 



Robert S, Baser, Esq, 
Michael Beit & Friedw±t 



Suite 4300 . 

Chicago. IL6060M635 V ; " ■■• 

DearMr.Bcisen 

I write on behalf of Andersen Cocsufeittg LLP in response to Mike Sirnalek's letter, 
dated Fefaawy 9, 2000, to L. Keith Stepheas, E*q. I understand ifcaTyou are t^c^xx&js Ivfc 
Smiafck in <fcrmectioav^them^ 

We understand tb£i our respective cfiarfs are irrv^vtil in discussions aimed at 
resoivLcg this matter. In addition, we sre reviewing the sssertioas mzdc in Mr . Smialefs btter, and 
we will respond to you m <iae cour$c Plera direct fiiturecori^^ 
my attattioa • * • 



Very truly 




Kevin EL Rhodes 

KHR/skp 

cc; L. Keith Stephens. Esq. (via facsimile) 
Vicki SC John, Esq. (yLl fhc£xx£lc) 



^/^./'3qoo 



In re Patent Application 

Serial No. 09I2T9- g7g . T7. ~~ '. . ~ . ~~ " " ~ \\ : " 

Filed: December 22, 1998 
. Examiner: Michael Pender 
Protest under 37 CFR 1.291 V 

j; ; ;-; : ; : ^:>yy ;,: ; ; Exhibit J 

Time Report from Andersen Consulting, documenting activities of 
Michael Smialek for the reporting period 2/16/1997 -2/28/1997 
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In re latent Application — ~~ T ~ 7r ~~~~T~77~- ' ' . . 

— SeriaWa- 09-/^-1^^4? 8 , '"' " V. ' . '; :] - 1 — — 

Filed: December 22, 1998 . • " 
Examiner: Michael Pender 5 '?; 

Protest under 37 CFR K291- : ^ : , : 

■r'-^'W'- ■ Exhibit k f. • :■ "• ^v>:' 

Printout of a web page from Andersen Consulting's web site excerpting 
their FY 1997 annual report. 
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Inspiring Change 



Perhaps the greatest test of an organization's courage to 
change lies in its ability to motivate its people to move the 
organization in the right direction. Courage, after all, is very 
personal, and each person in a changing organization must 
exhibit his or her own commitment to change. Sometimes, 
inspiring change is simply a matter of showing people the 
rewards made possible through the transformation. Other 
times, successful motivation comes from sharing the 
organization's vision while letting people know they have 
the ultimate power to achieve it. The key is to know v/hat 
will inspire people to face the challenges of change. 

One way of helping to bring about change is to equip people 
to do their jobs differently and more effectively. In Ireland, 
as elsewhere, the nature of crimes and criminals is 
continuously changing and the general public continually 
demands more and more of its police force. Andersen . 
Consulting is working with An Garda Siochana - the Irish 
police - to meet these demands. 

Recognizing that good information is the lifeblood of a 
modern policing operation, Andersen Consulting is helping 
An Garda introduce a change program aimed at radically 
improving the police force's ability to handle information. 
New technology is being introduced to streamline the 
collection and use of information by the front-line Garda, 
eliminating long hours of paperwork. Updated information 
will automatically be fed into a central database and used to 
help discern patterns of criminal activity. The program will 
put An Garda at the forefront of police forces in making the 
fullest use of technology in the fight against crime. As a 
result, Garda officers can be more effective in protecting 
and serving Ireland's citizens. 



Simulating Experience for Success 

A popular fallacy that is gradually disappearing is that 
human performance is not measurable. In fact, studies have 
shown retention rates of 75 percent for learning-by-doing 
approaches such as simulation, compared with 5 to 7 
percent for traditional classroom training. At US-based GE 
Capital, Performance Technologies Director Ginny Ertl has 
no doubt about the effectiveness of a deal-process 
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simulation developed in partnership witl>.^d;erse"rf : '. : - \j 'y; ; ; y • 
Consulting. Credit Operations and Risk Education- (CO RE) 

: — FeplaGes42-0-houFs^teentealize^ 

hours of computer-based simulation deployecf to the V " " 
desktop. "On average, professionals have dem onstrated a . V:-"V ; - ; 
65 percent improvement in capabilities after CO~KET \ " . .;, V;; '. .; ; : . • . 
training," says Ertl. "We're thrilled with the results." : . rv . ; \ 

Ertl has noticed another benefit: besides allowing professionals a . 
better grasp of detail, CORE shows the bigger picture the cross- 
functional nature of work. As she put it, "People get better at their: ;j ^ 
j obs when they know how their pieces fit into the larger process.** y ^ 

Pratt & Whitney, a recognized leader in the aerospace industry, faced a ' 
similar opportunity to improve its performance. The foundation of Pratt's -": 
strategy is to strive for continuous business process improvement as well; j; 
as continuously seek ways to increase value to its customers.To support,'; 
these strategic goals, Pratt & Whitney undertook an effort to improve.the .. . ; 
understanding of the company's management of the effect their day-to-; ■ ; 
day decisions have on customers and on Pratt's financial performance. ; ; / 

This presented an opportunity to use Andersen Consulting's unique " : - . ; 
business simulation approach, which combines goal-based learning with, 
multimedia technology to allow people to simulate business situations; . 
Individuals can make decisions in risk-free, controlled environments, and 
learn from the results of these decisions. This innovative approach 
enabled Pratt & Whitney's executives to gain a true appreciation for how 
their day-to-day decisions would affect the short-term and long-term ... . 
performance of their engine program, the company and, ultimately,/ " ■ 
shareholder vafue. 

This interactive, computer-based program enables individuals to retain 
more essential business information resulting in improved employee 
performance. Pratt & Whitney confidently expects to see improvements in ". ' 
financial results and greater customer satisfaction. These are just some : . : v /•,- •• 
of the rewards available to organizations that are willing to challenge - 
employees to rethink the way they work. 

Inspirational Performance 

Inspiring people to perform at top levels was a challenge 
faced by Kanto Gakuen in Japan, a private institution that 
includes a university, a two-year college, a high school and 
the administration necessary to run the various 
components. The institution was interested in overall 
reform, from the recruiting process to the educational 
curriculum and student services at all levels. One of the first 
achievements of the project was changing the way Kanto 
Gakuen's people worked and communicated. Andersen 
Consulting helped the university combat some of the 
conservative attitudes and passive approaches often found 
in Japanese institutions by opening up the channels of 
communication. An extensive E-mail and information 
system connects people in a!l departments and makes it 
easier to exchange information and find better ways to 
work. As a result, inefficient, paper-based processes have 
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been eliminated and productivity hasjncreased as people 
have the information they need to do their jobs. ^- 'J ■': 

Ireland's national police force is 
working with Andersen Consulting 

toTrnd-ways-to-elimrnate-papewOTk^— — — — 

and help the country's officers 
focus on protecting arid serving 
people in areas such as Dublin 
castle. Recognizing that solving and 
preventing crime is largely a matter 
of having reliable information, the ; 
two organizations are exploring v V 
options for collecting and using that information for the benefit of 
Ireland's law-abiding citizens. 

Keeping People Focused 

Texas Instruments, one of the world's foremost high- 
technology companies, has a vision of becoming a global - 
enterprise that connects people around the world to each '- 
other and to information in unprecedented ways. At the 
same time, the company recognizes the need for better 
ways to connect its own people and the work they do: 
Andersen Consulting was tapped to design, build, 
implement and operate the processes and accompanying 
systems to run many of Texas Instruments' core operations, 
including manufacturing, supply-chain management,, 
workflow and distribution. Andersen Consulting will also 
create new ways to plan production, manage product 
development, communicate with customers and manage ';. .' : 
quality. "With this partnership, we are maximizing the 
strengths of two outstanding organizations while providing 
tremendous growth opportunities for employees through . 
education, training and career development," said Phil 
Coup, vice president of Texas Instruments' semiconductor 
group. 



A project of this scale is sometimes best done in small 
steps so as not to disrupt the people around it, so Andersen 
Consulting and Texas Instruments are working together to 
prepare the organization for a series of "step changes." 
While Andersen Consulting is helping to move Texas 
Instruments to a new internal structure, the people of Texas . 
Instruments can focus on moving the world toward new 
ways of communicating. 

Commitment to Change 

Determining people's commitment to a transformation 
program is a difficult task at best. While anyone can go 
along with an organization while it is in the midst of change, 
the truly courageous will be set apart by their ability to drive 
the change forward. Eventually, their commitment will be 
evident in their performance. 



At Progressive Enterprises « a major New Zealand supermarket and 
wholesale chain and the country's second largest employer - 

http://wv/^v.ac:com/overview/aimual97/over_anii97people.html 7/7/2000 




wholesale chain and the country's second largest employer - 
. ' Anderser? Consulting is partnering with ihe client to help it cope : 

v." '\ . with a flat market. By helping Progressive's workforce find new 

V •;• ' wa ys of work ing , which inclu de adapting new practices an d 

. . systems, the project team is helping Progressive restore its-. - 
■ ■ . profitability and improve shareholder returns. \ . 



Some organizations are inspired to adopt a social 
commitment to meet the needs of a changing society;. '/ 
Perhaps nowhere is this more evident than in South Africa. . . 
Eskom, the principal supplier of electricity for Africa arid the 
fifth largest supplier in the world, has the vision "to provide/: y ■ 

the world's lowest cost electricity for growth and prosperity." . ■ ; . 
In achieving this vision, Eskom will enhance quality of life in : \ •', 
South Africa's poorest communities, where 15 million . ■ ■ : • : 

people have no access to electricity, and will also support 
the global competitiveness of South Africa's economy. The . ■ . . - 

utility's vision is ambitious and Eskom executives realize : 
thai effective financial and materials management are ■ 
critical to support this commitment. New software and 
modern technology are being installed, but Eskom and , 
Andersen Consulting are paying close attention to the *.; ■■ 
human performance required of the users involved in the ~ 
change. A" '. ' - •• 

The project team is assisting the people involved at all . : 
levels, from seeking executive sponsorship to developing 
training for those who will work with new processes and 
systems. By taking a holistic approach to massive business : 
change, Eskom and Andersen Consulting are enabling r . 
effective management with best practices, technology, 
knowledge and skills « and enabling 8,000 people to realize ' ... 
Eskom's vision for a changing South Africa. ^ 

Pushing the Boundaries 

Sometimes industries change the way people work, and 
other times people have the opportunity to change an 
industry. In communications, the changes have been 
coming from both directions. As technology makes possible 
new business capabilities and as communications 
companies deal with deregulation and exploding new 
markets, the industry is in flux and is challenging many 
companies to keep up. 

NTT, Japan's domestic mega-carrier and a top carrier in the 
world, plays a critical role in Japan's national industrial 
strategy, which is undergoing a wave of globalization. 
Andersen Consulting is helping the conservative carrier 
develop a major behavioral change initiative among its top 
leadership to prepare the company for the globalization the 
market demands. NTT is benefiting from a new human 
resource strategy and is better positioned to be a strong 
player in a competitive, global market. 

From teaching-by-doing to merging diverse cultures, far- 
reaching change inevitably comes down to people. Perhaps 
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that is why organizations that focus exclusively on their , 
< product, their technology or the competitive landscape are 

bound to stumble. For while it is important to watch the • : 

•. horizon, you must also be attuned to what is happening . , ■■ 

around you and begin any change program where rts 
„ J__£uccess-u!tim^ 

happen..- ■v-'.-" 



©1996-2000 Andersen Consulting All Rights Reserved Terms of Use I Privacy Statemen t 
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Serial No. 09/219 . 478 . 



Filed: December 22, 1998 ; 
Examiner: Michael Pender 
Protest under 37CFRT.291 



Exhibit L 



Contact information for current and former Andersen Consulting 
employees with first hand knowledge of material facts. 



William Stoddard •"•./ 

Andersen Consulting 

1 345 Avenue of the Americas 

NY, NY 10105 

917-452-4400 

Janet Simons 
Andersen Consulting 
100 William St : 
Wellesley, MA 02481 J 

617-454-4000 



Eric Lannert : 
544 W. Brompton Ave. 
Chicago, IL 60614 v- 
773-327-7498 

•Kerry Wills Ufj^: : -/.. 
Andersen Consulting 
I Financial Plaza . 

.:.Hartford,CT 06103, 

1860-756-2000 



David Smith 
Andersen Consulting • ... 
1 Financial Plaza 
Hartford, CT 061 03 • 
860-756-2000 

JohnHubbell 
Andersen Consulting • 
3773 Willow Rd. 
Northbrook, IL 60062 
847-714-2904 

Alexander Poon 
Andersen Consulting 
3773 Willow Rd. 
Northbrook, IL 60062 . 
847-714-6800 

Benoit Bertrand 

Andersen Consulting 

600 de Maisonneuve Blvd. West 

28th Floor 

Montreal, Quebec H3A 3J2 
514-848-1648 : 



Malcolm Youngren 
2002 N. Howe 
Chicago, IL 
312-943-5554 



